
No. 74018-1 

COURT OF APPEALS 
OF THE STATE OF WASHINGTON, 

DIVISION ONE 

In re the Parenting and Support of: 

DANIEL RAINBOW; 

NATHAN BRASFIELD, 

Appellant, 

and 

LAUREN RAINBOW, 

Respondent. 

ON APPEAL FROM KING COUNTY SUPERIOR COURT 
Honorable Suzanne R. Parisien 

APPELLANT'S OPENING BRIEF 

Christopher R. Carney, WSBA No. 
30325 
CARNEY GILLESPIE ISITT, PLLP 
315 Fifth Ave S., Suite 860 
Seattle, Washington 98104-2679 
Telephone: (206) 445-0212 

Jason W. Anderson, WSBA No. 30512 
CARNEY BADLEY SPELLMAN, P.S. 
701 Fifth Avenue, Suite 3600 
Seattle, Washington 98104-7010 
Telephone: (206) 622-8020 

Attorneys for Appellant 

'14-018 -1 

r·~" 
c:~ 
c,~, 

..... ,~ 

~;; 
(,;.) 
C) 

-a 
~ 



TABLE OF CONTENTS 

APPENDICES ............................................................................................ ii 

TABLE OF AUTHORITIES ..................................................................... iii 

I. INTRODUCTION .......................................................................... 1 

II. ASSIGNMENTS OF ERROR AND ISSUES ON APPEAL ......... 2 

A. Assignments of Error. ......................................................... 2 

B. Issues ................................................................................... 3 

III. STATEMENT OF THE CASE ....................................................... 4 

A. After their relationship ended in June 2011, Nathan 
Brasfield and Lauren Rainbow entered into an oral 
agreement for the parenting and support of their 
son, Danny .......................................................................... 4 

B. Nathan was an able, caring, and nurturing parent to 
Danny .................................................................................. 4 

C. In the summer of 2011, Lauren breached the 
separation agreement and made an unfounded CPS 
report against Nathan, leading Nathan to file this 
parenting action ................................................................... 5 

D. In April 2014, Lauren obtained an ex parte domestic 
violence protection order (DVPO) based on alleged 
threats occurring in 2012 and earlier, and filed a 
petition to modify the Parenting Plan. In June 2014, 
unable to testify due to a pending criminal matter, 
Nathan agreed to a one-year extension of the 
DVPO .................................................................................. 6 

E. Based on the June 2014 DVPO, the trial court 
denied partial summary judgment to Nathan as to 
the existence of a history of acts of domestic 
violence. Without stating any legal basis or making 
any findings, the court awarded fees to Lauren ................ 10 

TABLE OF CONTENTS - i 

BRA063-000I 3713812.docx 



F. Lauren petitioned to renew the June 2014 DVPO ............ 11 

G. The trial court appointed an experienced guardian 
ad litem (GAL) to represent Danny's interests and 
investigate specific issues for trial. The GAL 
concluded that: (1) Nathan did not commit acts of 
domestic violence as defined in RCW 26.50.010(3); 
(2) Danny should visit Nathan during Nathan's 
four-year incarceration; and (3) the visits should be 
professionally supervised at first, but Danny's 
grandparents, Larry and Diane Brasfield, were 
suitable alternate chaperones ............................................ 11 

H. After a trial, the trial court rejected the court
appointed GAL's recommendations. In the absence 
of sufficient evidence, the court found that Nathan 
had a history of acts of domestic violence and had 
engaged in an abusive use of conflict. The court 
imposed parenting restrictions, denied visitation 
during Nathan's four-year incarceration, and 
provided for limited, professionally supervised 
visitation thereafter. The court entered a final 
parenting plan and extended the DVPO five years. 
Nathan filed this appeal. ................................................... 13 

IV. ARGUMENT ................................................................................ 16 

A. Standard of review ............................................................ 16 

B. The parenting restrictions must be vacated because 
the trial court's conclusions regarding Nathan's 
conduct are not supported by adequate findings ............... 18 

1. The trial court's conclusion that Nathan has 
"a history of acts of domestic violence" is 
not supported by adequate findings, nor is 
there substantial evidence to support 

TABLE OF CONTENTS - ii 

additional findings ................................................ 20 

(a) A "history of acts of domestic 
violence" means multiple acts of 

«Matter Matter ID» 3713812.docx 



"physical harm" or "infliction of fear 
of imminent physical harm." ..................... 20 

(b) The trial court made no finding, nor 
is there any evidence, that Nathan 
ever physically harmed Lauren ................. 21 

( c) The trial court made no finding, nor 
is there any evidence, that Nathan 
inflicted fear of imminent physical 
harm .......................................................... 22 

(i) Having the car taken was not 
domestic violence .......................... 23 

(ii) Vague statements to third 
parties in social media and e
mail were not domestic 
violence ......................................... 25 

(iii) Allegedly punching a hole in 
a . wall, wrestling with a 
friend, and financial coercion 
were not domestic violence ........... 27 

(iv) Additional unproven 
allegations do not constitute 
domestic violence .......................... 28 

2. The trial court's conclusion that Nathan 
engaged in "an abusive use of conflict which 
creates the danger of serious damage to the 
child's psychological development" is not 
supported by adequate findings, nor is there 
substantial evidence to support additional 
findings ................................................................. 30 

3. The trial court's general con cl us ion that 
Nathan's conduct has an adverse effect on 
Danny "considering the totality of 
circumstances" is not supported by adequate 

TABLE OF CONTENTS - iii 

«Matter Matter ID» 3 713812.docx 



findings, nor is there substantial evidence to 
support restrictions under RCW 
26.09.191(3)(g) ..................................................... 33 

4. Absent adequate supporting findings, the 
parenting restrictions must be vacated. 
Remand for additional fact finding would be 
futile because the record does not contain 
substantial evidence to support such 
findings ................................................................. 34 

C. The findings underlying the trial court's denial of 
visitation during Nathan's incarceration are not 
supported by substantial evidence and must be 
vacated .............................................................................. 34 

D. The critical findings pertaining to Nathan's conduct 
are not supported by substantial evidence and must 
be vacated .......................................................................... 3 7 

E. The findings pertaining to Larry and Diane 
Brasfield being unsuitable guardians or chaperones 
are not supported by substantial evidence and must 
be vacated .......................................................................... 40 

F. The five-year DVPO mirrors the invalid parenting 
restrictions, is without any evidentiary basis, and 
must be vacated ................................................................. 43 

G. If the parenting restrictions and DVPO are not 
otherwise vacated, a new trial is required because 
consolidation of the proceedings to (1) modify the 
parenting plan and (2) renew the DVPO resulted in 
an unconstitutional denial of due process ......................... 44 

H. This Court should remand to a different judge to 
restore fairness in light of manifest judicial bias .............. 4 7 

I. This Court should award attorney's fees to Nathan 
on appeal. .......................................................................... 49 

TABLE OF CONTENTS - iv 

«Matter Matter ID» 3713812.docx 



Page 

V. CONCLUSION ............................................................................. 50 

TABLE OF CONTENTS - v 

«Matter Matter ID» 3713812.docx 



APPENDICES 

Appendix A: Findings of Fact and Conclusions of Law 

Appendix B: Order re Modification/ Adjustment of Custody Decree/ 
Parenting Plan/ Residential Schedule 

Appendix C: Final Parenting Plan 

Appendix D: Order on Renewal of Order for Protection 

Appendix E: Table of Additional Examples of Trial Court Errors 
Demonstrating Bias 

APPENDICES - vi 

BRA063-0001 3713812.docx 



TABLE OF AUTHORITIES 

Page(s) 
Washington Cases 

Adcox v. Children's Orthopedic Hosp. & Med. Ctr., 
123 Wn.2d 15, 864 P.2d 921 (1993) ................................................ 34 

Anderson v. Akzo Nobel Coatings, Inc., 
172 Wn.2d 593, 260 P.3d 857 (2011) .............................................. 35 

Brister v. Council of City of Tacoma, 
27 Wn. App. 474, 619 P.2d 982 (1980) .......................................... .47 

Burmeister v. State Farm Ins. Co., 
92 Wn. App. 359, 966 P.2d 921 (1998) .......................................... .46 

Caven v. Caven, 
136 Wn.2d 800, 966 P.2d 1247 (1998) ...................................... 21, 27 

Chicago, Milwaukee, St. Paul & Pac. R. Co. v. 
Wash. State Human Rights Comm 'n, 
87 Wn.2d 802, 557 P.2d 307 (1976) ............................................... .47 

Edwards v. Le Due, 
157 Wn. App. 455, 238 P.3d 1187 (2010) ...................................... .48 

Freeman v. Freeman, 
169 Wn.2d 664, 239 P.3d 557 (2010) .............................................. 23 

In re Det. of Black, 
189 Wn. App. 641, 357 P.3d 91 (2015) .......................................... .47 

In re Dependency ofTL.G., 
139 Wn. App. 1, 156 P.3d 222 (2007) ............................................ .16 

In re LaBelle, 
107 Wn.2d 196, 728 P.2d 138 (1986) .............................................. 17 

In re Parentage of L.B., 
155 Wn.2d 679, 122 P.3d 161 (2005) ............................................. .45 

In re Parentage of T WJ, 
_ Wn. App._,_ P.3d _, 2016 WL 374791 (2016) ........................... 23 

TABLE OF AUTHORITIES - vii 

BRA063-000I 37I3812.docx 



Page(s) 

In re Restraint of Davis, 
152 Wn.2d 647, 101P.3d1 (2004) .................................................. 47 

Ives v. Ramsden, 
142 Wn. App. 369, 174 P.3d 1231 (2008) ....................................... 16 

Marriage of Barone, 
100 Wn. App. 241, 996 P.2d 654 (2000) ........................................ .43 

Marriage of Burrill, 
113 Wn. App. 863, 56 P.3d 993 (2002) ..................................... 30, 31 

Marriage ofC.MC., 
87 Wn. App. 84, 940 P .2d 669 (1997) ............................................. 21 

Marriage ofChandola, 
180 Wn.2d 632, 327 P.3d 644 (2014) .............................................. 33 

Marriage of Griswold, 
112 Wn. App. 333, 48 P.3d 1018 (2002) ........................................ .18 

Marriage of Kat are, 
125 Wn. App. 813, 105 P.3d 44 (2004) .......................................... .19 

Marriage of Littlefield, 
133 Wn.2d 39, 940 P.2d 1362 (1997) ....................................... .18, 33 

Marriage of McCausland, 
159 Wn.2d 607, 152P.3d1013 (2007) ...................................... 16, 17 

Marriage of Muhammad, 
153 Wn.2d 795, 103 P.3d 779 (2005) .............................................. 48 

Marriage of Rideout, 
150 Wn.2d 337, 77 P.3d 1174 (2003) .............................................. 17 

Marriage of Rockwell, 
141 Wn. App. 235, 170 P.3d 572 (2007) ......................................... 16 

Marriage <~f Scanlon, 
109 Wn. App. 167, 34 P.3d 877 (2001) ........................................... 17 

TABLE OF AUTHORITIES - viii 

«Matter Matter ID» 3713812.docx 



Page(s) 

Marriage of Stern, 
68 Wn. App. 922, 846 P.2d 1387 (1993) ......................................... 17 

Marriage of Stewart, 
133 Wn. App. 545, 137 P.3d 25 (2006) .......................................... .43 

Marriage of Watson, 
132 Wn. App. 222, 130 P.3d 915 (1996) ................................... 19, 43 

Sherman v. State, 
128 Wn.2d 164, 905 P.2d 355 (1995) ............................................. .47 

Sintra, Inc. v. City of Seattle, 
96 Wn. App. 757, 980 P.2d 796 (1999) ........................................... 16 

Smith v. King, 
106 Wn.2d 443, 722 P .2d 796 (1986) .................................. 17, 22, 31 

State v. Madry, 
8 Wn. App. 61, 504 P.2d 1156 (1972) ............................................. 47 

State, Dep 't of Ecology v. Campbell & Gwinn, 
146 Wn.2d 1, 43 P.3d 4 (2002) ....................................................... .20 

State ex rel. McFerran v. Justice Ct. of Evangeline Starr, 
32 Wn.2d 544, 202 P.2d 927 (1949) ............................................... .47 

Woldv. Wold, 
7 Wn. App. 872, 503 P .2d 118 (1972) ............................................ .16 

Other State Cases 

Bjergum v. Bjergum, 
392 N.W.2d 604 (Minn. Ct. App. 1986) ......................................... .23 

Ficklin v. Ficklin, 
710 N.W.2d 387 (N.D. 2006) ......................................................... .25 

Kass v. Kass, 
355 N.W.2d 335 (Minn. Ct. App. 1984) .......................................... 23 

TABLE OF AUTHORITIES - ix 

«Matter Matter ID» 37I38I2.docx 



Page(s) 

Lawrence v. Delkamp, 
620 N.W.2d 151 (N.D. 2000) .................................................... 23, 24 

Newhouse v. Williams, 
167 Ohio App. 3d 215, 854 N.E.2d 565 (2006) .................. .23, 24, 26 

Federal Cases 

Stanley v. Illinois, 
405 U.S. 645, 651, 92 S. Ct. 1208, 31 L. Ed. 2d 551 (1972) .......... .45 

Constitutional Provisions, Statutes and Court Rules 

Code of Judicial Conduct, Preamble ........................................................ .4 7 

Code of Judicial Conduct, Rule 2.2 ......................................................... .47 

Code of Judicial Conduct, Rule 2.3(A) ..................................................... 4 7 

CR 52 ........................................................................................................ 16 

ER 801(c) .................................................................................................. 41 

ER 803(a)(2) ............................................................................................. 46 

ER 110l(c)(4) ........................................................................................... 44 

RAP 2.5(a)(3) ............................................................................................ 46 

RCW 18.71.011(1) .................................................................................... 35 

RCW 18.71.021 ........................................................................................ 35 

RCW 26.09 ............................................................................................... 44 

RCW 26.09.002 ........................................................................................ 18 

RCW 26.09.187(1) .................................................................................... 20 

RCW 26.09.187(2)(b)(i) ........................................................................... 20 

RCW 26.09.187(3) .................................................................................... 19 

TABLE OF AUTHORITIES - X 

«Matter Matter ID» 3 713812.docx 



Page(s) 

RCW 26.09.187(3)(a) ............................................................................... 20 

RCW 26.09.191 ...................................................... 1, 15, 19, 27, 34, 43, 44 

RCW 26.09.191(1) ........................................................... .10, 14, 20, 22, 30 

RCW 26.09.191(2) .................................................................. 10, 14, 22, 30 

RCW 26.09.191(2)(a) ............................................................................... 20 

RCW 26.09.191(2)(m)(i) .......................................................................... 19 

RCW 26.09.191(2)(n) ............................................................................... 20 

RCW 26.09.191(3)(e) ............................................................................... 29 

RCW 26.09.l 91(3)(g) ............................................................................... 33 

RCW 26.09.191(6) .................................................................................... 44 

RCW 26.09.260 ........................................................................................ 19 

RCW 26.09.260(13) ............................................................................ 49, 50 

RCW 26.26 ................................................................................................ 19 

RCW 26.26.130(7) .................................................................................... 19 

RCW 26.26.140 ........................................................................................ 49 

RCW 26.50 ............................................................................................... 44 

RCW 26.50.010(1) .............................................................................. 20, 21 

RCW 26.50.0lO(l)(a) ............................................................................... 25 

RCW 26.50.010(3) .............................................................................. 11, 12 

RCW 26.50.060(2) .................................................................................... 44 

Superior Court GAL Rule 1 (b )(2) ............................................................. 11 

Superior Court GAL Rule 2(a) ................................................................. 11 

TABLE OF AUTHORITIES - xi 

«Matter Matter ID» 3713812.docx 



Page(s) 

Other Authorities 

D.V. MANUAL FOR JUDGES 

(Wash. State Admin. Office of the Courts, 2006) ........................... 21 

TABLE OF AUTHORITIES - xii 

«Matter Matter ID» 3713812.docx 



I. INTRODUCTION 

At a trial on modification of an existing parenting plan that 

contained no restrictions under RCW 26.09.191, no evidence was 

presented that the father, Nathan Brasfield, ever committed a single act of 

domestic violence, let alone had "a history of acts of domestic violence." 

Despite this lack of evidence, the trial court adopted a permanent 

parenting plan that severely restricts Nathan's parenting of his now six

year-old son, Danny, based on supposed parental conduct-including an 

alleged but nonexistent history of acts of domestic violence. It also 

entered a five-year domestic violence protection order (DVPO). In doing 

so, the court rejected all recommendations of the court-appointed guardian 

ad litem (GAL) for Danny and applied broad notions of what constitutes 

domestic violence, contrary to the narrow statutory definition. The court 

premised the restrictions on findings that fail to identify conduct meeting 

the statutory definitions and which are in turn premised on inadmissible 

hearsay, mischaracterizations of testimony, and proven fabrications. 

The trial court's orders effectively terminated Nathan's parental 

rights by denying all visitation for multiple years while Nathan is in prison 

for a non-violent crime (where it would be impossible to repeat the 

parental conduct found by the court). Thereafter, contrary to the GAL's 

recommendation in Danny's best interests to defer consideration of post-
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incarceration issues, the court restricted Nathan's post-incarceration 

contact with Danny to just two hours of supervised visitation per week. 

Litigants are entitled to proceedings that are fair and appear to be 

fair, in which the law is applied as written. A court is without authority to 

expand the conduct covered by the statutes. Absent findings of conduct 

meeting the statutory definitions, the parenting restrictions and DVPO 

must be vacated. The case should not be remanded for additional fact 

finding with regard to restrictions because the record does not contain 

substantial evidence to support new findings. The case should instead be 

remanded for entry of new orders to foster resumption of a normal father-

son relationship as soon as possible. The case should be assigned to a 

different judge on remand because the appearance of fairness was violated 

through manifest judicial bias. 

II. ASSIGNMENTS OF ERROR AND ISSUES ON APPEAL 

A. Assignments of Error. 

1. The trial court erred in entering the following decisions and 
orders dated September 1, 2015: (1) Findings of Fact and Conclusions of 
Law (Appendix A) and highlighted findings; (2) Order re 
Modification/ Adjustment of Custody Decree/Parenting Plan/Residential 
Schedule and highlighted findings (Appendix B); (3) Final Parenting Plan 
and highlighted findings (Appendix C); and (4) Order on Renewal of 
Order for Protection (Appendix D). 

2. The trial court erred in entering its Order Denying 
Petitioner's Motion for Partial Summary Judgment dated April 24, 2015, 
including the award of attorney's fees. 
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B. Issues. 

1. Where the trial court's findings do not support its 
conclusions that Nathan has a history of acts of domestic violence, 
engaged in an abusive use of conflict, or otherwise engaged in parental 
conduct warranting restrictions under RCW 26.09.191, must those 
restrictions be vacated? 

2. Where partial summary judgment should have been granted 
on the absence of a history of acts of domestic violence, must the award of 
fees on denial of summary judgment, without any legal basis or supporting 
findings of fact, be vacated? 

3. Where many of the trial court's findings are not supported 
by substantial evidence, including those (1) underlying the trial court's 
denial of visitation during Nathan's four-year incarceration and (2) 
pertaining to a determination that Larry and Diane Brasfield are not 
suitable guardians or chaperones for Danny, must those findings be 
vacated? 

4. Where a DVPO cannot affect a parenting plan and where 
the DVPO entered here mirrors the invalid parenting restrictions and is 
without evidentiary basis in that no evidence establishes that Nathan ever 
committed any acts of domestic violence, must the DVPO be vacated? 

5. Where a DVPO that restricts contact with one's minor child 
may not extend beyond one year, must the five-year DVPO be vacated? 

6. If the parenting restrictions are not otherwise vacated, must 
a new trial be granted because consolidation of the parenting action and 
DVPO hearing resulted in an unconstitutional denial of due process? 

7. Where the trial judge violated the appearance of fairness by 
demonstrating judicial bias in multiple ways, including in assisting a pro 
se litigant and blatantly mischaracterizing testimony in its findings, should 
a different judge be assigned on remand? 

8. Should this Court award attorney's fees to Nathan on 
appeal? 
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III. STATEMENT OF THE CASE 

A. After their relationship ended in June 2011, Nathan Brasfield 
and Lauren Rainbow entered into an oral agreement for the 
parenting and support of their son, Danny. 

Nathan Brasfield and Lauren Rainbow began a committed intimate 

relationship in 2008. RP 440. They had one child together, Daniel 

("Danny") Rainbow, born in September 2009. CP 1139. They separated 

in June 2011. RP 441. Soon after, they reached an oral separation 

agreement that addressed parenting, child support, and distribution of 

property. CP 1033 (finding of fact (FOF) 20); RP 446, 448, 544-45. 

The agreed residential schedule had Danny spend essentially half 

the time with each parent. RP 544-45; CP 275-76. Nathan and Lauren 

agreed that neither party would pay child support, but Lauren would have 

exclusive use of a Subaru Forester that Nathan's sister had given him in 

exchange for electrical work. CP 867, 1033 (FOF 20); RP 402-03, 544-

45. (Both Nathan and Lauren had an ownership interest in the car. RP 39, 

449.) Nathan considered the agreement binding. RP 544. 

B. Nathan was an able, caring, and nurturing parent to Danny. 

At the trial that led to this appeal, seven lay witnesses testified 

positively regarding Nathan's parenting and close relationship with Danny 

before contact between them was restricted in April 2014. See RP 277-81, 

352-56, 369-71, 411-13, 416, 422-24, 432, 520. Nathan first met most of 
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these witnesses through his work as an electrical contractor, before 

becoming friends. Steve Hearon, who had known Nathan longest (10 

years) and had observed him with Danny hundreds of times, testified that 

Nathan had a great relationship with Danny and was patient with him and 

attentive to his safety. RP 508, 510. In listing the witnesses who testified 

at trial, the trial court omitted four of the eight witnesses who testified in 

Nathan's case, including Mr. Hearon. 1 CP 1024. 

C. In the summer of 2011, Lauren breached the separation 
agreement and made an unfounded CPS report against 
Nathan, leading Nathan to file this parenting action. 

Lauren's actions in the summer of 2011 led Nathan to file this 

parenting action in late September 2011. RP 448; CP 276, 1139, 1213-19. 

First, within a few months after making the separation agreement, Lauren 

had refused to return Danny to Nathan's care for multiple days when 

Danny was scheduled to be with Nathan. RP 447. Second, Lauren 

reported to Child Protective Services (CPS) that Nathan had taken then 

two-year-old Danny to a home under construction and locked him in a 

room for half a day, checking on him only sporadically. Exh. 41 at 3. 

Nathan had actually taken Danny to a finished home and played with him 

in a carpeted bedroom, leaving him for only 10 to 15 minutes at a time 

(less than an hour total) while supervising a worker. RP 480-82. CPS 

1 The court omitted Franziska Edwards, Steve Hearon, Anne Hearon, and Josh Boyer. 
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investigated and determined that the report was unfounded. 2 Exh. 41 at 3. 

Nathan's testimony concerning this event was the only admissible 

evidence before the trial court. Yet the court would ultimately find that 

Nathan took Danny to an "active construction site" where "many 

contractors" were working and "placed Danny in a room and left him 

strapped in a car seat unaccompanied." CP 1036 (FOF 24(c)). 

In May 2012, Lauren obtained temporary orders, including (despite 

the separation agreement) for child support. CP 1222-45. In June 2012, 

the parties agreed to a final parenting plan under which Danny would 

reside almost half time with Nathan. CP 2. Lauren raised no parental 

conduct issues, such as domestic violence, see CP 1220-21, and the 

parenting plan included no restrictions under RCW 26.09.191. CP 2. 

Child support was ultimately finalized by the court. CP 1262-74. 

D. In April 2014, Lauren obtained an ex parte domestic violence 
protection order (DVPO) based on alleged threats occurring in 
2012 and earlier, and filed a petition to modify the Parenting 
Plan. In June 2014, unable to testify due to a pending criminal 
matter, Nathan agreed to a one-year extension of the DVPO. 

Nathan has a history of property crimes, all nonviolent. RP 263. 

In April 2014, he was arrested for felon-in-possession of a firearm. CP 

1091. Police found three unloaded firearms on the top shelf of a closet in 

2 Lauren would later make a second report to CPS that was determined to be 
unfounded but nevertheless accepted as fact by the trial court. Exh. 41at3; CP 1035-36 
(FOF 24(a)). 
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his home. RP 465; see also Exh. 11 at 9. Although he did not ordinarily 

keep firearms in his home, he had recently brought them in on a temporary 

basis because he believed an acquaintance wished him harm. RP 194, 

464-65. Danny was not in the home at the time and never saw any 

firearm. RP 488-90, 576. 

On April 29, 2014, the day Nathan was denied release from 

detention pending trial, CP 1092, 1094-96, Lauren obtained an ex parte, 

temporary DVPO, restricting Nathan from contact with Danny or Lauren 

for two weeks. CP 29-31, 45. Lauren alleged for the first time that 

Nathan had committed acts of domestic violence against her. CP 1108-37. 

She attested that Nathan had been "aggressive" toward her for the past two 

years and had "threatened me on multiple occasions." CP 1116. 

Lauren alleged one specific instance of a threat. She attested that, 

during a telephone conversation about child support in the summer of 

2012, Nathan had stated, "[I]f you don't drop this then just see if you 

come out of this unharmed." CP 1116. (At trial, she would testify that 

Nathan said, "[D]rop the child support or see what's coming to you." RP 

44; 136-37. Nathan recalled demanding that she drop the child support or 

she would need to return the car. RP 449. The trial court did not resolve 

this conflict in the evidence, finding only that Nathan had made "direct 

and indirect threats." CP 1027 (FOF 6).) When Lauren asked if this was a 
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threat, Nathan told her to "figure that out." CP 1116. She further attested 

that Nathan then "stole my car out of my driveway" after she made a 

police report. CP 1116. 

Nathan had a friend use his key to remove the Subaru from outside 

Lauren's residence on the night of August 14, 2012, while Lauren was 

asleep. RP 45, 171, 450-51. He believed this was justified due to her 

pursuit of child support in breach of their separation agreement. RP 451-

52, 545. But the alleged "threat" actually occurred over a month later. 

Although Lauren testified that she reported it to police on September 15, 

the police report she referenced was from September 26, several weeks 

later. See RP 587; Exh. 33. The earlier report merely noted that she was 

suspicious that Nathan was involved in the car's disappearance because of 

a recent argument about child support in which Nathan said she should "be 

prepared to sign over the car." RP 589-90, 609-12. 

In May 2014, Lauren filed a petition to modify the 2012 parenting 

plan and a declaration that alleged "threats" and "multiple ongoing 

incidents and events that have made me very concerned regarding my 

safety [and] the safety of Danny[.]" CP 12, 36. She filed a similar 

declaration in support of a request for a permanent DVPO. CP 1138-45. 

In June 2014, while Nathan's criminal case was pending, a one

year DVPO was entered under chapter 26.50 RCW, by agreement. CP 
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1208-12. On the strict advice of his criminal defense attorney, Nathan did 

not testify at the DVPO hearing and felt he had no choice but to agree to 

its entry; he disputed having actually committed any act of domestic 

violence. RP 560; CP 426, 631-32.3 The order restricted Nathan from in-

person contact with Danny or Lauren for one year. CP 1209. It allowed 

Nathan to call Danny every two weeks, monitored by Lauren. CP 1211. 

Ten days later, on June 13, 2014, in response to a motion to 

establish adequate cause to modify the parenting plan, Nathan 

acknowledged that adequate cause existed strictly due to his incarceration, 

but denied that he had a history of acts of domestic violence. CP 95-97. 

In March 2015, a judgment was entered on Nathan's plea of guilty 

to the weapon-possession crime, resulting in a 48-month sentence at the 

Sea-Tac Federal Detention Center.4 CP 550-51. He expects to be released 

in 2017. CP 552, 1025 (FOF 2). 

3 The Reply Declaration of Christopher Carney, at CP 425-26, mistakenly states that 
the DVPO hearing occurred on June 26, 2014, rather than June 3, 2014. See CP 1208. 

4 Although the Detention Center is known as a relatively difficult place to serve time, 
Nathan requested to go there to facilitate visitation with Danny, as it was the closest 
location to Danny's home. RP 547; see also CP 551. 
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E. Based on the June 2014 DVPO, the trial court denied partial 
summary judgment to Nathan as to the existence of a history of 
acts of domestic violence. Without stating any legal basis or 
making any findings, the court awarded fees to Lauren. 

At her deposition, Lauren was asked to list all acts she alleged to 

constitute domestic violence by Nathan. See CP 202-21. In March 2015, 

Nathan moved for a partial summary judgment that he did not have a 

history of acts of domestic violence for purposes of RCW 26.09.191(1) 

and (2). CP 183-98. Lauren responded that his agreement to the June 

2014 DVPO was dispositive. CP 301-03; RP (4/24/15) 17. 

At the summary judgment hearing, the court acknowledged that 

Nathan's counsel was "absolutely correct" that "the existence of [the 

DVPO] does not establish the presence of domestic violence as a matter of 

law for purposes of establishing a parenting plan." RP ( 4/24/15) 13. And 

while Nathan's counsel pointed out that "the facts have been as fully 

developed as they are ever going to be," including at trial, RP ( 4/24/15) 

14, 31, the court nevertheless determined that the DVPO itself raised a 

material fact question. RP ( 4/24/15) 3 3. The court also expressed its view 

that "domestic violence ... includes coercion and control," RP ( 4/24/15) 9, 

a theme repeated by Lauren during the trial and ultimately embodied in the 

trial court's post-trial findings of fact and conclusions of law. RP 58. 

In denying summary judgment, the court awarded $3,651 m 

attorney's fees to Lauren (who was represented at that hearing), without 
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stating any legal basis for the award or making any supporting findings. 

CP 546-47. The judge stated only that the award was "appropriate" and 

"warranted," even as she praised the motion as a "laudable effort." RP 

( 4/24/15) 34, 36. 

F. Lauren petitioned to renew the June 2014 DVPO. 

In May 2015, Lauren filed a petition to renew the June 2014 

DVPO. CP 556-57. As grounds for renewal, she cited Nathan's denial 

that he had committed domestic violence and his "history of sending 

people to my house in the middle of the night to complete a threat he made 

to me the day before." CP 556-57. Responding to the petition, Nathan 

maintained his innocence of any acts of domestic violence. CP 628-38. 

G. The trial court appointed an experienced guardian ad litem 
(GAL) to represent Danny's interests and investigate specific 
issues for trial. The GAL concluded that: (1) Nathan did not 
commit acts of domestic violence as defined in RCW 
26.50.010(3); (2) Danny should visit Nathan during Nathan's 
four-year incarceration; and (3) the visits should be 
professionally supervised at first, but Danny's grandparents, 
Larry and Diane Brasfield, were suitable alternate chaperones. 

In December 2014, an agreed order was entered appointing David 

L. Hodges as guardian ad litem5 for Danny. CP 172-77; RP 184. Mr. 

Hodges is a licensed marriage and family therapist with a master's degree 

5 A guardian ad !item is an individual appointed by the court to represent the best 
interests of a child or incapacitated person involved in a case in superior court. See 
Superior Court GAL Rule I(b)(2), 2(a). 
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in psychology and 40 years of experience in family court, working on 

child custody investigations and serving as a GAL. RP 183. Mr. Hodges 

was tasked with investigating and reporting on domestic violence, the 

suitability of having Danny visit Nathan in prison, and the suitability of 

Nathan's parents (Danny's grandparents), Larry and Diane Brasfield, to 

chaperone Danny on such visits. CP 173-74. 

Following his investigation, which the trial court found was 

"thorough" and included "many collateral contacts," CP 1026 (FOF 6), 

Mr. Hodges determined that: (1) Nathan did not commit acts of domestic 

violence as defined in RCW 26.50.010(3); (2) it was in Danny's best 

interests to have an ongoing relationship with his father, including 

monthly in-person visits during Nathan's incarceration; and (3) the prison 

visits should be professionally supervised at first, but the supervisor 

should have discretion to determine that professional supervision is 

unnecessary, m which case Larry and Diane would be suitable and 

appropriate chaperones for Danny. RP 234, 237, 239, 243, 246, 265. 

Children of all ages visit their parents at the Sea-Tac Federal 

Detention Center. RP 484, 534. Mr. Hodges observed that the visitation 

room was clean, spacious, and pleasant. RP 228. He testified that Danny 

would not see cell blocks or frightening things. RP 216. He saw no risks 

that would be harmful to Danny, but noted that there would be risks to 
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Danny if he were denied visitation with his father and that phone calls are 

not sufficient to maintain a strong emotional connection. RP 213, 222, 

232. Mr. Hodges concluded that visiting Nathan could help dispel 

Danny's fears arising from being separated from his father. RP 214. 

As Nathan's circumstances following release were uncertain, Mr. 

Hodges concluded that Danny's interests would best be served by 

deferring consideration of a post-incarceration parenting plan. RP 221-22. 

H. After a trial, the trial court rejected the court-appointed 
GAL's recommendations. In the absence of sufficient 
evidence, the court found that Nathan had a history of acts of 
domestic violence and had engaged in an abusive use of 
conflict. The court imposed parenting restrictions, denied 
visitation during Nathan's four-year incarceration, and 
provided for limited, professionally supervised visitation 
thereafter. The court entered a final parenting plan and 
extended the DVPO five years. Nathan filed this appeal. 

The pending actions on the parenting plan and renewal of the 

DVPO were consolidated for trial, CP 1275, and a five-day trial was held 

in July 2015. Lauren appeared prose. In September 2015, the trial court 

entered (1) an order on modification of the parenting plan, CP 1017-23; 

(2) a final parenting plan, CP 1039-47; and (3) findings of fact and 

conclusions of law.6 CP 1024-38. The court also renewed the DVPO, 

extending it five years, to September 2020. CP 1048-49. 

6 The issue of child support was resolved before trial. See RP I 0. 
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The trial court explicitly "relied on the GAL's factual 

investigation" as reflected in Mr. Hodges' report, which consisted largely 

of hearsay. CP 1026 (FOF 6). Despite relying on his investigation 

summary, the court entirely rejected the court-appointed GAL's 

recommendations and granted-on every issue-precisely the relief 

Lauren had requested. See RP 15. 

The trial court found that Nathan had a history of acts of violence 

and, accordingly, imposed parenting restrictions under RCW 26.09.191(1) 

and (2). CP 1027 (FOF 19), 1040 (item 2.1 ). The court emphasized that 

Nathan had agreed to entry of a DVPO in June 2015. CP 1026 (FOF 4). 

The court found that Nathan's "aggressive behavior, escalating criminal 

conduct, open fascination with fire arms, direct and indirect threats to 

Lauren and unrepentant animosity toward Lauren constitute domestic 

violence as a matter of law." CP 1026-27 (FOF 6). The only specific act 

the court mentioned was that Nathan "threatened Lauren and subsequently 

sent a strange man ... over to her home in the middle of the night to take 

the car from her." CP 1033 (FOF 20). 

As to other occurrences, the court stated that it "incorporated ... by 

reference" Mr. Hodges' description of Lauren's allegations in his report. 

CP 1033 (FOF 20). In addition to the incident in which the car was taken, 

Mr. Hodges' report repeated allegations by Lauren that Nathan had 
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punched a hole in a wall, had been in a physical altercation with someone, 

and "used money to manipulate and coerce." Exh. 41 at 5-6. 

The trial court found, as alternative bases for imposing restrictions 

under RCW 26.09.191, that Nathan engaged in "[t]he abusive use of 

conflict by the parent which creates the danger of serious damage to the 

child's psychological development" and that "considering the totality of 

circumstances in this case the father's conduct has an adverse effect upon 

the child." CP 1040 (item 2.2). The court made no findings of any 

specific parental conduct it determined would support restrictions on these 

grounds or of any specific adverse effect on Danny. 

Based on purported expert testimony regarding a "potential risk" 

that visiting his father in prison could worsen Danny's anxiety, the court 

found that such visits would "likely" worsen his anxiety and on that basis 

rejected the GAL's determination that such visits were in Danny's best 

interests and should occur. CP 1038 (FOF 25) (emphasis added), see also 

CP 1027 (FOF 7), 1041 (item 3.2). While it barred visits to prison, the 

court nevertheless proceeded to find that Danny's grandparents were 

unsuitable guardians, "even for the limited purpose of escorting Danny to 

visit his father in prison." CP 1029 (FOF 12), 1032 (FOF 18). 

Contrary to the GAL's recommendation to defer post-incarceration 

issues, and thus without any input from the GAL, the court restricted 
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Nathan's post-incarceration residential time to one professionally 

supervised visit per week, lasting up to two hours. CP 1040 (item 2.1 ), 

1041 (item 3.2), 1043 (item 3.10). In renewing the DVPO and extending 

it five years per Lauren's request, the court imposed restrictions mirroring 

those contained in the parenting plan. CP 1048. 

Nathan timely appealed from the September 2015 orders and the 

baseless granting of fees to Lauren on summary judgment. CP 1050-51. 

IV. ARGUMENT 

A. Standard of review. 

Interpretation of a statute and its application to a set of facts are 

questions of law reviewed de novo by the appellate court. Marriage of 

McCausland, 159 Wn.2d 607, 615, 152 P.3d 1013 (2007); In re 

Dependency of T.L.G., 139 Wn. App. 1, 16, 156 P.3d 222 (2007); Sintra, 

Inc. v. City of Seattle, 96 Wn. App. 757, 761, 980 P.2d 796 (1999). 

The trial court must enter findings concerning the ultimate and 

material facts. CR 52; Wold v. Wold, 7 Wn. App. 872, 875, 503 P.2d 118 

(1972). A material fact is one that is essential to the conclusions of law. 

Wold, 7 Wn. App. at 875. The court's findings of fact must support its 

conclusions of law and decree, Marriage of Rockwell, 141 Wn. App. 235, 

242, 170 P.3d 572 (2007), and whether they do so is reviewed de novo. 

Ives v. Ramsden, 142 Wn. App. 369, 382, 174 P.3d 1231 (2008). 
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The trial court's findings "must be sufficiently specific to permit 

meaningful review" in that they must at least indicate the factual bases for 

the court's ultimate conclusions. Marriage of McCausland, 159 Wn.2d 

607, 620, 152 P.3d 1013 (2007); Jn re LaBelle, 107 Wn.2d 196, 218, 728 

P.2d 138 (1986). "The purpose of the requirement of findings and 

conclusions is to insure the trial judge 'has dealt fully and properly with 

all the issues in the case before he decides it and so that the parties 

involved and this court on appeal may be fully informed as to the bases of 

his decision when it is made."' LaBelle, 107 Wn.2d at 218-19 (citations 

omitted). 

In the absence of a finding on a material fact issue, the appellate 

court presumes that the party with the burden of proof failed to sustain its 

burden on that issue. Smith v. King, 106 Wn.2d 443, 451, 722 P.2d 796 

(1986). Failure to make a required finding requires reversal. Marriage of 

Scanlon, 109 Wn. App. 167, 174, 34 P.3d 877 (2001); Marriage of Stern, 

68 Wn. App. 922, 926-27, 846 P.2d 1387 (1993). 

Findings of fact must be supported by substantial evidence in the 

record. Rockwell, 141 Wn. App. at 242. The appellate court will vacate a 

finding not supported by substantial evidence. Marriage of Rideout, 150 

Wn.2d 337, 352, 77 P.3d 1174 (2003). "Substantial evidence exists if the 

record contains evidence of a sufficient quantity to persuade a fair-
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minded, rational person of the truth of the declared premise." Marriage of 

Griswold, 112 Wn. App. 333, 339, 48 P.3d 1018 (2002). 

Discretionary rulings on the provisions of a permanent parenting 

plan are reviewed for abuse of discretion, which occurs where the decision 

is unreasonable or based on untenable grounds or reasons: 

A court's decision is manifestly unreasonable if it is outside the 
range of acceptable choices, given the facts and the applicable 
legal standard; it is based on untenable grounds if the factual 
findings are unsupported by the record; it is based on untenable 
reasons if it is based on an incorrect standard or the facts do not 
meet the requirements of the correct standard. 

Marriage of Littlefield, 133 Wn.2d 39, 47, 940 P.2d 1362 (1997) 

(emphasis added). 

B. The parenting restrictions must be vacated because the trial 
court's conclusions regarding Nathan's conduct are not 
supported by adequate findings. 

The Parenting Act embodies our state's policy favoring the 

maintenance of relationships between parents and children in setting 

residential schedules. First, the legislature expressed in a general policy 

statement that "[t]he state recognizes the fundamental importance of the 

parent-child relationship to the welfare of the child, and that the 

relationship between the child and each parent should be fostered unless 

inconsistent with the child's best interests." RCW 26.09.002. Second, the 

legislature specifically required courts to "make residential provisions for 
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each child which encourage each parent to maintain a loving, stable, and 

nurturing relationship with the child." RCW 26.09.187(3).7 

Accordingly, a court "may not impose limitations or restrictions in 

a parenting plan in the absence of express findings under RCW 

26.09.191." Marriage of Katare, 125 Wn. App. 813, 826, 105 P.3d 44 

(2004). Before imposing restrictions, the court must find a nexus between 

the parental conduct that is found to support the restriction and an actual 

or likely adverse impact of the conduct on the children. Marriage of 

Watson, 132 Wn. App. 222, 233-34, 130 P.3d 915 (1996). Further, the 

restrictions must be "reasonably calculated to protect the child from the 

physical, sexual, or emotional abuse or harm that could result if the child 

has contact with the parent requesting residential time." RCW 

26.09.l 91(2)(m)(i); see also Katare, 125 Wn. App. at 826. 

Here, the trial court's findings do not include conduct that would 

support imposition of restrictions. Nor did the court find a nexus between 

the conduct it did find occurred and any actual or likely adverse impact on 

Danny, nor could it based on the evidence admitted at trial. The 

restrictions must be vacated. 

7 This action arises under the Uniform Parentage Act, chapter 26.26 RCW, which 
authorizes a court to enter a parenting plan "[ o ]n the same basis as provided in chapter 
26.09 RCW" and to modify a parenting plan under RCW 26.09.260. RCW 26.26.130(7). 
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1. The trial court's conclusion that Nathan has "a history 
of acts of domestic violence" is not supported by 
adequate findings, nor is there substantial evidence to 
support additional findings. 

(a) A "history of acts of domestic violence" means 
multiple acts of "physical harm" or "infliction of 
fear of imminent physical harm." 

The Parenting Act presumptively requires a court to impose 

restrictions in a parenting plan where it finds that a parent has engaged in 

"a history of acts of domestic violence as defined in RCW 26.50.010(1) or 

an assault or sexual assault which causes grievous harm or the fear of such 

harm." RCW 26.09.191(1). In such a case, the court may not provide for 

mutual decision making or a dispute resolution process other than court 

action. RCW 26.09.191(1), .187(1), .187(2)(b)(i). In addition, the court 

must limit the parent's residential time with the child. RCW 

26.09.191(2)(a); see also RCW 26.09.187(3)(a).8 

Although the statute does not define "a history of acts of domestic 

violence," its use of the phrase "a history of acts," including the plural 

word "acts," means that a single act of domestic violence is not a 

sufficient basis to impose restrictions under RCW 26.09.191(1) or (2)(a).9 

8 Restrictions are not mandatory if the court finds that contact between the parent and 
child will not cause harm. See RCW 26.09.191 (2)(n). 

9 In interpreting a statute, "[t]he court's fundamental objective is to ascertain and 
carry out the Legislature's intent, and if the statute's meaning is plain on its face, then the 
court must give effect to that plain meaning as an expression of legislative intent." State, 
Dep 't of Ecology v. Campbell & Gwinn, 146 Wn.2d 1, 9-10, 43 P.3d 4 (2002). 
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The phrase thus excludes "isolated, de minimus incidents which could 

technically be defined as domestic violence." Marriage of CM C., 87 

Wn. App. 84, 88, 940 P.2d 669 (1997), ajf'd sub nom. Caven v. Caven, 

136 Wn.2d 800, 966 P.2d 1247 (1998). The court must find based on a 

preponderance of the evidence that there is "a history of acts of domestic 

violence"; mere accusations, without proof, are insufficient to impose 

restrictions under section .191. Caven, 136 Wn.2d at 810. "Domestic 

violence" is defined as follows: 

"Domestic violence" means: (a) Physical harm, bodily injury, 
assault, or the infliction of fear of imminent physical harm, bodily 
injury or assault, between family or household members; (b) sexual 
assault of one family or household member by another; or ( c) 
stalking as defined in RCW 9A.46. l l 0 of one family or household 
member by another family or household member. 

RCW 26.50.010(1) (emphasis added). 10 

(b) The trial court made no finding, nor is there any 
evidence, that Nathan ever physically harmed 
Lauren. 

The trial court made no finding that Nathan ever caused physical 

harm, bodily injury, or assault to any family or household member, 

including Lauren or Danny, nor any sexual assault or stalking. Nor does 

the record contain evidence of such conduct or harm. Indeed, Lauren has 

10 This "legal definition" is narrower than the clinical or "behavioral definition" used 
in the field of domestic violence treatment. See D.V. MANUAL FOR JUDGES 2-2 (Wash. 
State Admin. Office of the Courts, 2006); see also RP 203 (GAL Hodges). 
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never alleged that any such conduct or harm ever occurred. See RP 88-89, 

147. Absent evidence that Nathan ever caused physical harm to any 

family or household member, the restrictions imposed by the trial court 

under RCW 26.09.191(1) and (2) can only be premised on a finding that 

Nathan "inflict[ ed] ... fear of imminent physical harm."11 

(c) The trial court made no finding, nor is there any 
evidence, that Nathan inflicted fear of imminent 
physical harm. 

"[A ]ggressive behavior, escalating criminal conduct, open 

fascination with fire arms, direct and indirect threats to Lauren and 

unrepentant animosity toward Lauren," CP 1026-27 (FOF 6), are not 

domestic violence absent a threat of "imminent physical harm," and the 

court did not find that such a threat had ever been made. Absent such a 

finding, this Court must presume that Lauren failed to sustain her burden 

of proof on this issue. Smith, 106 Wn.2d at 451. And consistent with the 

court-appointed GAL's conclusion, RP 246-47, the record contains no 

evidence to support such a finding had it been made. 

Few Washington cases interpret the phrase "infliction of fear of 

imminent physical harm." Recently, this Court affirmed a one-year 

DVPO where the father had assaulted the mother and threatened to kill 

11 There is no allegation, evidence, or finding that Nathan ever inflicted physical harm 
or fear of imminent physical harm upon Danny. 
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her. In re Parentage of T WJ, _ Wn. App._,_ P.3d _, 2016 WL 374791 

(2016). Nothing similar occurred here, and this case presents this Court an 

opportunity to confirm, consistent with the decisions of courts in other 

states that have the same statutory definition, that the statute does not 

encompass events of the type alleged in this case. Those courts have held 

that there must be evidence that the alleged aggressor intended to cause 

fear in the alleged victim. Kass v. Kass, 355 N.W.2d 335, 337 (Minn. Ct. 

App. 1984); see also Bjergum v. Bjergum, 392 N.W.2d 604, 605-06 

(Minn. Ct. App. 1986). Further, with regard to imminence, the alleged 

victim must have been put "in fear of immediate or soon to be inflicted 

physical harm." Lawrence v. Delkamp, 620 N.W.2d 151, 155 (N.D. 2000) 

(emphasis added). In addition, a threat must be specific as to intention to 

inflict physical harm. Newhouse v. Williams, 167 Ohio App. 3d 215, 854 

N.E.2d 565, 570 (2006). 12 

(i) Having the car taken was not domestic 
violence. 

Although she swore under oath that Nathan "threatened me on 

multiple occasions," CP 1116, the only direct threat ever alleged by 

12 The Washington Supreme Court has held that a fear of imminent physical harm 
means a reasonable likelihood of harm in the present. Freeman v. Freeman, 169 Wn.2d 
664, 674, 239 P.3d 557 (20 I 0). The issue in Freeman was whether the former wife's fear 
of her former husband, eight years after a protection order was entered, was based on a 
reasonable threat of imminent harm where there had been no ongoing relationship in the 
meantime. Id. at 676. The Supreme Court held that it was not and that the order should 
be terminated. Id. at 676. 
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Lauren was the incident in which the court found that Nathan "threatened 

Lauren and subsequently sent a strange man ... over to her home in the 

middle of the night to take the car from her." CP 1033 (FOF 20). 

Significantly, however, the court did not find that Nathan threatened 

"imminent physical harm." Nor could it have made such a finding 

because, even according to Lauren's testimony, Nathan's supposed threat 

was neither specific nor imminent. 

At trial, Lauren testified that Nathan warned that she should "stop 

pursuing child support or I would see what's coming to me." RP 136. But 

"what's coming" cannot be presumed to be physical harm, particularly 

absent any history of physical abuse. See, e.g., Newhouse, 854 N.E.2d at 

570 (holding that, in context, a threat that "things could get really, really 

bad for everybody involved" if the mother went to court over visitation 

was "not a threat of imminent serious physical harm, but rather a threat of 

the use of a legal process designed specifically to handle this type of 

dispute"). Even assuming that "what's coming" meant taking the car 

(which had already occurred), that is not a physical harm. Nor was there 

any imminent threat. See, e.g., Lawrence, 620 N.W.2d at 155 (holding that 

a threat to have someone "beat the crap out of' the mother if she pursued 
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child support was a "threat of future conduct and did not denote 

immediacy so as to place [her] in fear of harm occurring without delay"). 13 

The trial court found that "it was an obvious safety risk for 

[Lauren] and Danny to have a strange man coming onto her property in 

the middle of the night." CP 1034 (FOF 20). But there was no evidence 

of any actual safety risk or physical harm, and Lauren could not have 

experienced fear of any imminent harm from subsequently learning that 

someone had come onto her property while she was asleep. 14 RP 171. 

This was not domestic violence. 

(ii) Vague statements to third parties in social 
media and e-mail were not domestic 
violence. 

The trial court found that "there was substantial credible evidence 

of Nate's threatening behavior toward Lauren, both directly, and indirectly 

in various social media posts and email correspondence to his mother in 

which he admitted to his thoughts of physically harming Lauren (Exhibit 

12)." CP 1034 (FOF 21). 

The "social media posts" were messages m a private Facebook 

forum to which Lauren had no access; one of Nathan's sisters shared them 

13 See also Ficklin v. Ficklin, 710 N.W.2d 387, 392 (N.D. 2006) (holding that the 
husband's threat to burn down the family home if he did not get to keep it was a threat of 
future conduct, not of imminent physical harm). 

14 Furthermore, an act by a "strange man," even if it caused physical harm, is not an 
act "between household or family members" for purposes of the statutory definition of 
domestic violence. RCW 26.50.0 I 0( I )(a). 
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with Lauren. RP 144-45. In these posts, Nathan said, in reference to 

taking the car, that "[c]onsidering what she tried to do, she's lucky that's 

all I did." Exh. 3 at 000019. This statement to third parties was not a 

threat of imminent physical harm. Nathan considered repossessing the car 

to be a legal action in response to a breach of contract. RP 451-52, 545. 

One cannot reasonably infer that he was threatening anything other than 

additional legal action. 15 See Newhouse, 854 N.E.2d at 570. 

In the referenced e-mail correspondence (Exhibit 12), Nathan did 

write that he had thought about harming Lauren. But thoughts cannot 

constitute domestic violence. Moreover, Nathan disclosed his past 

thoughts only in a private e-mail to his mother, not to Lauren. 

Demonstrating bias, the trial court ignored the context of the e-mail (sent 

from prison just eight days after his arrest and upon learning that Lauren 

had just obtained a DVPO), in which Nathan said that every time he had 

thought about harming Lauren, he thought better of it and realized that he 

could never actually harm Danny's mother. Exh. 12; see also RP 491-92. 

15 Indeed, when asked at trial what he meant by "she's lucky that's all I did," 
(referring to the repossession), Nathan testified that he had been "thinking about initiating 
a bunch more legal action." RP 458. And he had attempted such. Several weeks after 
repossessing the car, Nathan unsuccessfully petitioned for an ex parte protection order 
against Lauren for making unfounded reports to CPS and the police. CP 1249-61. 
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(iii) Allegedly punching a hole in a wall, 
wrestling with a friend, and financial 
coercion were not domestic violence. 

The trial court incorporated into its findings the GAL' s summary 

of Lauren's unswom allegations of domestic violence. But the court did 

not find that these allegations were proven, and mere allegations are 

insufficient to impose restrictions under section .191. Caven, 136 Wn.2d 

at 810. Nor did any of the three alleged acts of domestic violence 

mentioned in the GAL report (in addition to the incident involving taking 

the car) meet the statutory definition of domestic violence. 

First, Lauren attested in her DVPO petition that Nathan had 

"punched holes in walls when angry." CP 1116; see also Exh. 41 at 5. 

But at trial, Lauren admitted that she did not witness the (single) alleged 

event and that she was in no danger. RP 141-42. Nor could she recall 

whether Nathan was angry at her. RP 142. Nathan denied punching the 

wall and testified that he made the hole to access wiring inside the wall. 

RP 445; see also RP 312-14. Even accepting Lauren's testimony, this 

event could not have inflicted a fear of imminent physical harm. 

Second, Mr. Hodges' report referenced Lauren's allegation that 

Nathan got into "a physical fight with Dave [Bemel]." Exh. 41 at 6. In 

response to Mr. Bemel's taking a swing at Nathan, Nathan wrestled him to 

the ground and held him there until he calmed down, and then let him go. 
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RP 499-01. Lauren acknowledged that even Mr. Bemel recognizes that he 

was the aggressor and that neither man was angry with her or put her in 

danger. RP 138. This incident between non-family members (which 

predated the relationship) could not have inflicted upon Lauren a fear of 

imminent physical harm. 

Third, Mr. Hodges' report referenced Lauren's allegation that 

Nathan "used money to manipulate and coerce." Exh. 41 at 6. The plain 

language of the statutory definition of domestic violence does not include 

financial coercion, nor does any case law support such a reading. 

(iv) Additional unproven allegations do not 
constitute domestic violence. 

Lauren testified to a few additional alleged incidents not 

mentioned in the trial court's findings or in the GAL report, which thus 

remain unproven allegations, but in any event were not domestic violence. 

First, Lauren attested in her DVPO petition that she had "seen 

[Nathan] throw a large television set into our front yard when he was 

angry, it shattered into pieces and it scared me." CP 1116. At trial, 

Lauren admitted she did not in fact witness the alleged event and did not 

know whether Nathan had been angry when it supposedly occurred or, if 

he was, whether it had anything to do with her. RP 139. She further 

admitted it was not her television and she was not put in physical danger. 

RP 140. Nathan denied throwing a television. RP 445. 
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Second, Lauren testified that Nathan had once nearly run over a 

neighbor, Josh Boyer, in anger. RP 90-91, 136. But Lauren admitted that 

she was not put in danger of physical harm as she was not in the car, nor 

was she near Mr. Boyer (a non-family member), nor was Nathan angry 

with her. RP 141. Mr. Boyer testified that he walked up to the side of 

Nathan's car as Nathan was getting ready to drive away and asked him 

about some "unfinished business." RP 601. Unreceptive to having the 

conversation at that time, Nathan asked Mr. Boyer to step away, rolled up 

the window, and backed out of the driveway. RP 601. Mr. Boyer testified 

that the vehicle did not come close to running over him, and he did not 

feel that Nathan was trying to put him in physical danger. RP 602-03. 

Finally, after attesting to "uncountable" incidents of "road rage" in 

her DVPO petition, CP 1116, Lauren testified there were two incidents 

allegedly occurring over five years earlier, in which Nathan sped up and 

drove aggressively after someone had cut him off or drove slowly. RP 

143-44. Although Lauren testified Nathan was unhappy with her criticism 

of his driving, she stopped short of claiming that he acted out of anger 

toward her, so there was no evidence of intent to inflict fear. RP 144. 

In sum, there is no evidence that Nathan inflicted upon Lauren a 

fear of imminent physical harm in any of the alleged incidents, let alone 
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had "a history of acts of domestic violence." 16 Lauren's generalized claim 

of fear because Nathan is "scary" or "aggressive" (see RP 58, 61, 78; CP 

1116) does not suffice. The trial court's findings of domestic violence 

must be vacated. And because no evidence was presented from which a 

trier of fact could have found that Nathan had a history of acts of domestic 

violence, the baseless award of fees upon denial of Nathan's motion for 

partial summary judgment on that issue should also be vacated. 

2. The trial court's conclusion that Nathan engaged in "an 
abusive use of conflict which creates the danger of 
serious damage to the child's psychological 
development" is not supported by adequate findings, 
nor is there substantial evidence to support additional 
findings. 

A court may include restrictions m a parenting plan if it finds 

"[t]he abusive use of conflict by the parent which creates the danger of 

serious damage to the child's psychological development." RCW 

26.09.191(3)(e). Although the Parenting Act does not define the phrase 

"abusive use of conflict," its meaning is illuminated by the requirement 

that the use of conflict was such that it "create[ d] the danger of serious 

damage to the child's psychological development," RCW 26.09.191(3)(e), 

which the trial court must find before imposing restrictions under that 

16 The trial court found additionally that restrictions should be imposed under RCW 
26.09.191 (I) and (2) because Nathan "poses a credible threat to the safety and well-being 
of the mother" because of hostility toward Lauren for serving as an "informant to the 
FBI." CP I 040 (item 2.1 ). This is not a finding of domestic violence and cannot justify 
restricting Nathan's relationship with Danny. 
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subsection. Marriage of Burrill, 113 Wn. App. 863, 871, 56 P.3d 993 

(2002). This brings to mind exposing children to or involving them in 

parental disputes, including using the child to manipulate the other parent 

or "coaching" the child to make a false report of abuse. 

This type of behavior was found in Burrill, the only published 

decision reviewing restrictions based on an abusive use of conflict. This 

Court affirmed the conclusion that the mother created a danger of serious 

psychological damage by using a false child-rape charge to obtain 

restrictions on the father's residential time, coaching a child to make false 

claims of abuse, and subjecting the child to interviews regarding abuse 

allegations determined to be unfounded. Burrill, 113 Wn. App. at 873. 

Here, in contrast, the court made no specific findings regarding any 

abusive use of conflict, including no finding of the nature of the conduct 

or that it posed a danger of serious damage to Danny's psychological 

development. 17 Absent such findings, this Court must presume that 

Lauren failed to sustain her burden of proof on this issue. Smith, 106 

Wn.2d at 451. 

17 Although the trial court found there was evidence that Nathan could "make co
parenting extremely difficult," the court did not find that this would have any impact on 
Danny, but only that it could be "potentially harmful to Lauren." CP 1037 (FOF 25) 
(emphasis added). 
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Nor is there substantial evidence in the record from which the 

court could have found that Nathan ever involved Danny in parental 

conflict. Lauren testified Nathan had never falsely accused her of hurting 

Danny or failed to return Danny according to the residential schedule. RP 

15 5. She further testified that she had listened to all telephone 

conversations between Nathan and Danny, and she never heard Nathan 

say anything negative about her, nor had Danny ever said anything to her 

to indicate that Nathan had spoken poorly of her. RP 151-52. 

Lauren did testify that Danny said to Nathan during a telephone 

conversation, "You hate my mom," Nathan then asked, "Who told you 

that," and Danny answered, "You did." RP 149 (emphasis added). Even 

assuming Nathan made such a statement to Danny (and it would need to 

have occurred more than a year earlier-before Lauren started monitoring 

all conversations between them), this hearsay18 would not alone be a 

sufficient basis to find an abusive use of conflict by Nathan. Significantly, 

no evidence was offered to suggest that such an isolated statement could 

cause serious damage to Danny's psychological development. 

18 It was offered to prove the matter asserted, i.e., that Nathan said to Danny that he 
hated Lauren. 
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3. The trial court's general conclusion that Nathan's 
conduct has an adverse effect on Danny "considering 
the totality of circumstances" is not supported by 
adequate findings, nor is there substantial evidence to 
support restrictions under RCW 26.09.191(3)(g). 

A court may include restrictions in a parenting plan if it finds 

"[s]uch other factors or conduct as the court expressly finds adverse to the 

best interests of the child." RCW 26.09.l 91(3)(g). Imposing such 

restrictions "require[ s] more than the normal...hardships which predictably 

result" from parents' separation. Littlefield, 133 Wn.2d at 55. The 

"'adverse effect' necessary to sustain parenting plan restrictions under 

RCW 26.09.l 91(3)(g)'s catchall provision ... must be similar in severity to 

the adversity illustrated by that subsection's neighboring provisions, RCW 

26.09.191(a)-(f)." Marriage of Chandola, 180 Wn.2d 632, 643, 327 P.3d 

644 (2014). The restrictions must be "necessary" to protect the child from 

"a specific, and fairly severe, harm to the child." Id. at 648. 

Here, the trial court cited the "catchall" provision in the parenting 

plan and stated Nathan's conduct has an adverse effect on Danny 

"considering the totality of the circumstances." CP 1040 (item 2.2). But 

since the court made no findings identifying any specific circumstances or 

conduct that would support applying section .191(3)(g) to protect Danny 

from any identified risk of harm, Chandola requires that this asserted basis 

for restrictions be vacated. 
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4. Absent adequate supporting findings, the parenting 
restrictions must be vacated. Remand for additional 
fact finding would be futile because the record does not 
contain substantial evidence to support such findings. 

Absent findings of any conduct meeting the statutory thresholds 

for imposition of restrictions under any subsection of RCW 26.09 .191, all 

such restrictions must be vacated. And because the record does not 

contain substantial evidence to support new findings, remand for 

additional findings would be futile. See Adcox v. Children's Orthopedic 

Hosp. & Med. Ctr., 123 Wn.2d 15, 32, 864 P.2d 921 (1993). 

C. The findings underlying the trial court's denial of visitation 
during Nathan's incarceration are not supported by 
substantial evidence and must be vacated. 

The trial court rejected the court-appointed GAL's 

recommendation for in-person visits during Nathan's incarceration based 

on a finding that "prison visits will likely derail Danny's progress and 

worsen his anxiety considerably." CP 1038 (FOF 25). As support for this 

finding, the court cited the testimony of Lauren, Candace Mangum, and 

Jenna Genzale. Their testimony does not provide substantial evidence for 

the court's finding. 

Although Lauren objected to prison visits because "[y ]ou have to 

walk through metal detectors [and] it's loud" and "it's hard to get Danny 

to sit down and focus on something for longer than a couple minutes," she 

admitted she had never visited the detention center or seen the room where 
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visits would occur. RP 66, 97, 163. Ms. Mangum testified only that 

Danny seemed calmer after Nathan became incarcerated and stopped 

having any residential time with his dad; she did not speak to prison visits. 

RP 119. The court's finding appears premised mainly on the purported 

expert testimony of Jenna Genzale, a therapist who had met with Danny 

no more than a dozen times. RP 18, 33. 

A witness may testify to expert opinions only after the trial court 

has found that the witness is qualified by "knowledge, skill, experience, 

training or education." ER 702. Medical expert testimony must be based 

on a reasonable degree of medical certainty or probability. Anderson v. 

Akzo Nobel Coatings, Inc., 172 Wn.2d 593, 609-10, 260 P.3d 857 (2011). 

Diagnosis of a health condition is the practice of medicine, which requires 

a license not possessed by a marriage and family therapist such as Ms. 

Genzale. RCW 18.71.011(1), .021. 

Despite an objection to Ms. Genzale's being allowed to testify as 

an expert, RP 18, the trial court never found her to be qualified before 

allowing her to give medical expert opinion testimony and render a 

diagnosis. Without citing any factors indicating why Danny should be 

considered more anxious than a typical five year old, Ms. Genzale testified 

that she diagnosed Danny with generalized anxiety disorder-an opinion 

the court evidently accepted. RP 21; CP 1027 (FOF 7). 
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Even accepting her diagnosis as fact, Ms. Genzale did not testify 

that prison visits would "likely" worsen Danny's anxiety. CP 1038 (FOF 

25). She testified only to a "potential risk" that visiting his father in prison 

could worsen Danny's anxiety and cause PTSD. RP 23. She 

acknowledged that she could not testify to a reasonable degree of certainty 

that this would occur and that she "cannot predict that it will or will not." 

RP 28-19. Tellingly, the trial court elsewhere found that Ms. Genzale 

merely "fears" that Danny could develop PSTD from visiting his father in 

prison. 19 CP 1027 (FOF 7). Her opinion was clearly speculative. 

Furthermore, Ms. Genzale's testimony was without foundation. 

She had never met Nathan, nor had she ever visited a federal detention 

center. RP 27-28. She knew nothing about the room in which visits 

would take place. RP 27-28. There is no indication that she considered 

the adverse effects of Danny's not seeing his father for up to four years. 

She testified that she did not know if Danny wanted to visit his father and 

did not consider this relevant to her opinion that visits would cause 

19 Curiously, while Lauren testified that she "fear[ed]" that prison visits would reverse 
Danny's progress with disruptive behaviors, RP 163, Ms. Genzale never used that term 
with regard to her views on prison visits. 
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anxiety.20 RP 33. She was unaware that the GAL had determined that 

visitation was in Danny's best interests.21 RP 29. 

The trial court's finding that prison visits were not in Danny's best 

interests because they would likely worsen Danny's anxiety was not 

supported by substantial evidence and must be vacated. 

D. The critical findings pertaining to Nathan's conduct are not 
supported by substantial evidence and must be vacated. 

The trial court made numerous findings of fact critical of Nathan's 

conduct or judgment as a parent that are not supported by substantial 

evidence and must be vacated. These findings also demonstrate the 

court's bias. For example: 

• The court found based on triple hearsay22 that the FBI found 

"loaded guns in a duffle bag on the floor" in Nathan's home. CP 1037 

(FOF 24(d)); Exh. 41 at 7. But the criminal complaint against Nathan 

stated that guns were found on the top shelf of a hall closet (as Nathan 

2° Contrary to her testimony, Ms. Genzale evidently told the GAL that Danny misses 
his father and wants to see him. Exh. 41 at 20. Danny also volunteered to Mr. Hodges 
that he wanted to see his dad. RP 217. 

21 Far from establishing that prison visits would worsen Danny's anxiety, Ms. 
Genzale's testimony instead established that being separated from his father and 
wondering if his father was okay were actual sources of anxiety for Danny. RP 20, 26, 
30-31. This is understandable given the close relationship that Nathan and Danny 
previously enjoyed. Visiting his father would more likely ameliorate Danny's anxiety 
than increase it. See RP 26, 213-17. 

22 The court adopted the GAL's summary of Lauren's statement based on what an 
FBI agent supposedly told her. 
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testified). Exh. 11 at 9; RP 465. No competent evidence established that 

Nathan had guns elsewhere in the house. 

• The trial court found based on quintuple hearsa/3 that Nathan had 

firearms "unlocked and/or otherwise secured from Danny" and that "could 

have been accessible to the child during visits." CP 1031(FOF15), 1037 

(FOF 24(d)). No competent evidence established that Nathan had firearms 

in the house when Danny was there. 

• The court found Nathan testified that Lauren knew he had firearms 

in his house and "she was a shitty parent for not doing anything about it." 

CP 1035 (FOF 23) (court's emphasis). This mischaracterized Nathan's 

testimony. In bashing Lauren's parenting only "if' she actually believed 

he had unsecured firearms when Danny was there and still let him visit, 

Nathan actually implicated her veracity, not her parenting. RP 476; see 

also RP 461. 

• The court found that Nathan was growmg manJuana m his 

basement and had "chemicals and plants that were not secured from the 

child." CP 1036-37 (FOF 24(d)); see also CP 1029-30 (FOF 12). No 

evidence was presented regarding any unusual safety risks involved in 

having a grow room versus another type of hobby room or an unlocked 

23 The court adopted the GA L's summary of a CPS summary of an FBI agent's report, 
which itself was based on Lauren's repetition of statements by Danny. 
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garage containing chemicals and tools. The basement was separate from 

the rest of the house and off-limits to Danny. RP 495-96. 

• The court cited the fact that Nathan's home was burglarized as 

evidence that the legal marijuana growing in his basement was "a 

tempting venue for criminal behavior such as burglary and/or armed 

robbery," when the court knew that the only burglaries occurred shortly 

after the details of Nathan's arrest and location of his home were 

publicized in newspapers. See CP 1030 (FOF 12); see also CP 1118-20; 

Exhs. 5 & 6 (not admitted but seen by the court); RP 69-70. 

• The court found that the Subaru was "stolen" from Lauren, 

adopting her characterization while ignoring the undisputed facts that 

Nathan had an ownership interest in the car and that Lauren's exclusive 

use of the car was conditioned on the contract she breached. CP 1034 

(FOF 20); RP 39, 83, 449, 544-45. 

• The court found based on no evidence at all that when Nathan took 

Danny to work, it was an "active construction site," there were "many 

contractors working at the site," and Nathan "placed Danny in a room and 

left him strapped in a car seat unaccompanied while Nate worked." CP 

1036 (FOF 24(c)). 

APPELLANT'S OPENING BRIEF - 39 

BRA063-000I 3713812.docx 



E. The findings pertaining to Larry and Diane Brasfield being 
unsuitable guardians or chaperones are not supported by 
substantial evidence and must be vacated. 

The trial court unnecessarily entered detailed findings that Danny's 

grandparents were not suitable chaperones for prison visits when the court 

denied any such visits. These findings are not supported by substantial 

evidence and further demonstrate the court's bias. 

No evidence supports the trial court's finding that Larry Brasfield 

"minimiz( ed] his son's conduct and criminal behavior." CP 1029 (FOF 

12); see also CP 1029 (FO F 11 ). As the court also found, Larry 

acknowledged Nathan's past and even notified the police once that Nathan 

had stolen property in his possession. CP 1029 (FOF 11 ); see RP 288. 

The court quoted Larry as having testified that "it may or may not have 

concerned him" had he known about "the felons who were rooming with 

Nate." CP 1030 (FOF 14). Larry made no such statement. And contrary 

to this invented quotation, Larry expressed concern over the possibility 

Nathan's house guest (singular) may have been a heroin user. RP 309. 

Although the court quoted Larry near accurately as testifying that 

he does "not believe Nate was reckless with Danny's safety" with regard 

to having unloaded but unsecured firearms in the house, CP 1031 (FOF 

15), it ignored the sentence's leading clause and context, which 

completely alter its implication: "Now, I know some other things that I've 
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been told that lead me to believe that [having guns in the house] was a 

very short term situation. And for that reason, I have not come to believe 

that Nathan was reckless[.]"24 RP 338. In fact, Larry considered it unsafe 

for Nathan to have guns in an unsecured location indefinitely. RP 341. 

Contrary to the court's findings, Larry did not request that Nathan 

"facilitate" his purchase of a firearm, and Nathan did not "introduce[]" 

Larry to the seller. CP 1030 (FOF 13). Nathan only referred Larry to the 

seller. RP 340-41. There was nothing illegal or improper about this. 

Further demonstrating bias, the court characterized the firearm as 

"unregistered' (emphasis by the court), uncritically adopting Lauren's 

innuendo, even after being informed that there is no firearm registration 

requirement in Washington. CP 1030 (FOF 13); see RP 341. 

The court quoted Larry as having testified that growing marijuana 

in the basement of the house where Danny was staying was "per se not a 

problem." CP 1030 (FOF 12). Larry made no such statement. In fact, he 

testified that he had significant concerns and discussed them with Nathan. 

RP 330-33. That Larry inspected the grow room and found it "safe for a 

kid to at least walk into," RP 307, does not show disregard for Danny's 

24 Plainly, Larry was attempting carefully to obey the court's instruction to avoid 
hearsay testimony, see RP 305, 311, perhaps not realizing that what he had "been told" 
about Nathan's having guns in the house would have not have been hearsay because it 
would not have been offered to prove the truth of the matter asserted. See ER 80l(c). 
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safety. Nathan had assured Larry that the basement was off limits to 

Danny, and the layout of the house facilitated keeping it as such. RP 330, 

495-96. Larry recommended that Nathan put a lock on the basement door 

to enhance Danny's safety. RP 329. 

The court found that Larry "did not acknowledge any safety 

concerns that a large (and profitable) marijuana grow operation might be a 

tempting venue for criminal behavior such as burglary and/or armed 

robbery," CP 1030 (FOF 12), but ignored Larry's testimony that he had 

precisely such concerns, which were assuaged after Nathan explained the 

grow was a closed, legal cooperative and there would be no outside sales. 

RP 331-33, 342-43; see also RP 493-94. 

As to Diane Brasfield, the trial court focused on a time when 

Lauren had asked for Nathan's address, and Diane responded that Lauren 

would have to ask Nathan because she had promised not to disclose it. CP 

1032 (FOF 18), RP 387-88. The court found that Diane "was willing to 

put her 'word' to her son above the safety and well-being of Danny." CP 

1032 (FOF 18) (emphasis added). But there was no evidence Diane was 

aware of any safety risk to Danny from her refusal to break a confidence 

with her son (which likely would have damaged their relationship). Nor 

was there any evidence of any existing risk to Danny. Absent such 

evidence, the court's finding has no basis in fact and must be vacated. 

APPELLANT'S OPENING BRIEF - 42 

BRA063-000I 3713812.docx 



F. The five-year DVPO mirrors the invalid parenting restrictions, 
is without any evidentiary basis, and must be vacated. 

A protection order may not affect the terms of a parenting plan. 

Marriage of Stewart, 133 Wn. App. 545, 554, 137 P.3d 25 (2006); see 

also Marriage of Watson, 132 Wn. App. 222, 234, 130 P.3d 915 (2006), 

citing Marriage of Barone, 100 Wn. App. 241, 247, 996 P.2d 654 (2000). 

The legislature did not "incorporate the full panoply of procedures and 

decision factors from the Parenting Act into the protection order 

proceeding." Stewart, 133 Wn. App. at 552. "[T]he legislature 

intentionally made it easy to obtain a protection order but difficult to 

modify a parenting plan; a parent may not take advantage of the former to 

evade the latter." Watson, 132 Wn. App. at 234, citing Barone, 100 Wn. 

App. at 247. 25 

The provisions of the September 2015 DVPO mmor the 

restrictions imposed in the parenting plan under RCW 26.09.191. CP 

1048. Because those restrictions must be vacated, and because a 

protection order may not affect the terms of a parenting plan, the DVPO 

must also be vacated. In addition, the DVPO is without evidentiary basis 

25 Although the trial court purported to acknowledge that the issuance of a protection 
order cannot ultimately determine any issue in a parenting plan, the court denied 
summary judgment based on the June 2014 DVPO, RP (4/24/15) 33, and it emphasized 
the DVPO's existence in its post-trial findings on domestic violence. CP I 026 (FOF 4). 
Under Stewart, the June 2014 DVPO is not properly considered in determining whether 
to impose restrictions under RCW 26.09.191. Furthermore, its nonspecific finding could 
never establish a history of (multiple) acts of domestic violence. 
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in that, as already shown, no evidence established that Nathan committed 

any acts of domestic violence. 

Even ifthe DVPO could otherwise be sustained, it must be vacated 

for exceeding the one-year limit on a DVPO that "restrains the respondent 

from contacting the respondent's minor children." RCW 26.50.060(2). 

Here, the trial court renewed the original one-year DVPO, which 

restrained Nathan from contact with Danny and, per Lauren's request, 

extended it.five years.26 The DVPO must be vacated. 

G. If the parenting restrictions and DVPO are not otherwise 
vacated, a new trial is required because consolidation of the 
proceedings to (1) modify the parenting plan and (2) renew the 
DVPO resulted in an unconstitutional denial of due process. 

In determining whether to grant or renew an application for a 

protective order under chapter 26.50 RCW, the court "need not" apply the 

rules of evidence. ER 1101 ( c )( 4 ). But under the Parenting Act, in 

determining whether any of the conduct described in RCW 26.09.191 

occurred, the court "shall apply the civil rules of evidence, proof, and 

procedure." RCW 26.09.191 (6). 

The Parenting Act's mandate to apply the evidence rules is plainly 

intended to prevent a denial of due process. The interests of parents in the 

26 Although the statute provides that the one-year limitation does not apply to an 
order issued under chapter 26.09 RCW, the trial court renewed an order that was entered 
under chapter 26.50 RCW. 
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care, custody, and control of their children are fundamental liberty 

interests that the U.S. Supreme Court has repeatedly deemed '"essential,' 

'basic civil rights of man,' and '[r]ights far more precious ... than property 

rights."' Stanley v. Illinois, 405 U.S. 645, 651, 92 S. Ct. 1208, 31 L. Ed. 

2d 551 (1972) (citations omitted). They are guaranteed by the Fourteenth 

Amendment, including its due process clause. Id.; see also In re 

Parentage of L.B., 155 Wn.2d 679, 709-10, 122 P.3d 161 (2005). 

Here, the trial court's decision to combine the DVPO renewal 

hearing with the parenting plan action denied due process through 

consideration of hearsay evidence in determining issues affecting the 

parenting plan. The court explicitly "relied on the GAL's factual 

investigation," CP 1026 (FOF 6), which was largely hearsay as it 

consisted of summaries of interviews and CPS reports. See Exh. 41. 

The court adopted multiple hearsay statements from the GAL 

report, including purported out-of-court statements: (1) by Nathan's 

sister, Alicia, to the GAL that she felt bullied and intimidated by Nathan 

throughout her childhood, CP 1029 (FOF 11); (2) by Nathan's sister, Kim, 

to the GAL that she had concerns with Nathan's parenting, judgment, and 

implicit threats to Lauren, CP 1029 (FOF 11 ); (3) by Lauren, to the GAL, 

that Danny returned from visits smelling like "the fertilizer aisle at Home 

Depot" and that she was concerned that Danny was being exposed to 
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chemicals at Nathan's home, CP 1036 (FOF 24(b)); Exh. 41 at 7; (4) by an 

FBI agent, supposedly repeated by Lauren to the GAL, regarding "loaded 

guns" supposedly found in Nathan's home, CP 1036-37 (FOF 24(d)), Exh. 

41 at 7; and (5) by Lauren, to CPS, summarized by the GAL, that Nathan 

took Danny a construction site and locked him in the room, checking on 

him only sporadically. 27 CP 1036 (FOF 24(c)); Exh. 41 at 3. 

The court also adopted a hearsay statement by Danny to Ms. 

Mangum that "[b]ad things happen at Daddy's house," CP 1028 (FOF 9), 

RP 113, inexplicably deeming it admissible as an excited utterance absent 

any basis to find spontaneity. See ER 803(a)(2); Burmeister v. State Farm 

Ins. Co., 92 Wn. App. 359, 370-71, 966 P.2d 921 (1998). The court 

meanwhile ignored that Danny had also told Ms. Mangum he was going to 

do bad things so he could go to jail and see his dad. Exh. 41 at 18.28 

Nathan had no advance notice and thus no opportunity to object to 

the court's use of hearsay in its findings. In addition, this constitutional 

issue may be raised for the first time on appeal. RAP 2.5(a)(3). Not only 

should these findings be vacated, but this denial of due process requires a 

27 The court sustained an objection to Lauren's testimony about this occurrence as she 
lacked personal knowledge. RP 59. 

28 The court also selectively enforced the hearsay rule, repeatedly admitting hearsay 
during the trial, including in exhibits such as police and FBI reports, see RP 53-55, 64-65, 
and purported out-of-court statements by Danny, see RP 113, 149, while refusing other 
evidence on hearsay grounds. See RP 305, 31 I, 362, 386. 
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new trial if the parenting restrictions and DVPO are not otherwise vacated. 

See In re Det. of Black, 189 Wn. App. 641, 647, 357 P.3d 91 (2015). 

H. This Court should remand to a different judge to restore 
fairness in light of manifest judicial bias. 

"It is fundamental to our system of justice that judges be fair and 

unbiased." Chicago, Milwaukee, St. Paul & Pac. R. Co. v. Wash. State 

Human Rights Comm'n, 87 Wn.2d 802, 807, 557 P.2d 307 (1976); see 

also Code of Judicial Conduct, Preamble & Rules 2.2, 2.3(A). A trial 

before an unbiased judge is an essential element of due process. Jn re 

Restraint of Davis, 152 Wn.2d 647, 692, 101 P.3d 1 (2004). A trial before 

a biased judge violates the federal and state constitutions. State ex rel. 

McFerran v. Justice Ct. of Evangeline Starr, 32 Wn.2d 544, 550, 202 P.2d 

927 (1949). 

Litigants are entitled to a judge that not only is, but appears to be, 

impartial. Brister v. Council of City of Tacoma, 27 Wn. App. 474, 486, 

619 P.2d 982 (1980). "The appearance of bias or prejudice can be as 

damaging to public confidence in the administration of justice as would be 

the actual presence of bias or prejudice." State v. Madry, 8 Wn. App. 61, 

70, 504 P .2d 1156 ( 1972). The "critical concern" in determining whether 

a proceeding appears to be fair is how it would appear to a "reasonably 

prudent and disinterested person." Brister, 27 Wn. App. at 486-87; see 

also Sherman v. State, 128 Wn.2d 164, 205-06, 905 P.2d 355 (1995). 
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Washington courts will remand to a different judge "to assure preservation 

of the appearance of fairness." Marriage of Muhammad, 153 Wn.2d 795, 

807, 103 P.3d 779 (2005). 

Here, the appearance of fairness was breached in multiple ways. 

First, as shown throughout this brief, the court mischaracterized 

testimony, used facts out of context, made unsupported findings, and 

adopted inadmissible, unsworn hearsay evidence. See also Appendix E. 

Second, a trial court must hold pro se parties to the same standards 

to which it holds attorneys and not take sides during the trial. Edwards v. 

Le Due, 157 Wn. App. 455, 460, 238 P.3d 1187 (2010) (remanding for 

trial before a different judge where the first judge assisted the pro se 

litigant in direct examination of witnesses). Here, the court repeatedly 

advocated on Lauren's behalf by objecting to testimony and questions. RP 

52,92,95-96, 140, 159, 162,305,311,362,386. 

Third, the trial court found that Lauren testified "very credibly" 

when in fact her credibility had been called into question severely. As 

already shown, she repeatedly changed her testimony regarding claimed 

domestic violence incidents, first asserting she had witnessed events and 

then admitting she had not, and falsely asserting that Nathan had 

"threatened me on multiple occasions." CP 1116; see also CP 633-37. As 

another specific example, the trial court admitted a log of events offered 
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by Lauren, overruling a hearsay objection based on Lauren's assertion that 

she made the entries "most often same day, absolutely within 24 hours of 

occurrence." RP 80-81. It was then shown that for the only event where 

her assertion could be checked, she had made the log entry five days after 

the event. RP 156-59. Fairness cannot be maintained in any proceeding 

before a judge who has already found, contrary to clear evidence, that one 

party is credible and, at least by implication, that the other is not. 

Finally, the appearance of fairness was breached by the court's (1) 

taking 'judicial notice" that Lauren's car was taken while a DVPO was in 

effect, when a DVPO was first entered 20 months after the occurrence, RP 

85, 87-88 (court declining to recuse for bias); and (2) rejecting all of the 

court-appointed GAL's recommendations and entering a permanent 

parenting plan without any input from the GAL on post-incarceration 

issues. On remand, a different judge should be assigned to restore both 

the appearance of, and actual, fairness to the proceeding. 

I. This Court should award attorney's fees to Nathan on appeal. 

This Court should award fees to Nathan as the prevailing party 

under RCW 26.26.140, which authorizes the court to order "that all or a 

portion of a party's reasonable attorney's fees be paid by another party[.]" 

Alternatively, the court may award fees and costs under RCW 

26.09.260(13) if it finds that a motion to modify a parenting plan was 
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"brought in bad faith." RCW 26.09.260(13). The record establishes that 

Lauren lacked a good faith basis to allege that Nathan had committed any 

acts of domestic violence-let alone had a history of acts of domestic 

violence-and to seek parenting and contact restrictions on that basis. 

Lauren's fabrications in her DVPO petition underscore her bad faith and 

knowledge that her domestic violence story was a concoction. 

V. CONCLUSION 

Nathan is attempting to preserve a father-son relationship that is 

valuable to him and Danny, is favored by law, and to which they have a 

right absent serious abuse. Danny has clearly expressed his desire to see 

his father. RP 217; Exh. 41 at 16, 18, 20. Whatever reasons Lauren may 

have for wanting effectively to end the father-son relationship, the trial 

court exceeded its authority in granting her requests. This Court should 

vacate the trial court's orders and remand to a different judge for entry of 

new orders to foster timely resumption of a normal father-son relationship. 

Respectfully submitted this 30th day of March, 2016. 

CARNEY GILLESPIE ISITT, PLLP 

~ 
..(r:r Christopher R. Carney, WSBA No. 

30325 

CARNEY BADLEY SPELLMAN, P.S. 

By=-~~~~~~~~~~~
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Kll'>G COLNlY. 'N. HINGTON 

SEP 012015 
SUPEPIQ;; COUflT CLERK 

BY Shelly Jones 
DEPUTY 

IN THE SUPERIOR COURT OF mr, STA TE OF WASHINGTO:'.'i 
IN AND FOK KING COUNTY 

NO. 11-3-06434-8 SEA 

FINDINGS OF FACT AND C01'CLUSIONS 
OF LAW 

The Respondent/Mother, Lauren Rainbow1 filed a Petition for Modification of the 

Parenting Plan ·which proceeded to trial on JuJy 20-22, 2015. The Father W!lS represented by 

18 Christopher Camey. The GAL, David Hodges also testified. The Mother represented herself. 

19 On behalf of the Mother, Jenna Genz.ale and Candace Magnum testified. On behalf of the 

20 Father, the following witDesses testified: Laurence Brasfield; Diane Brasfield; Diana 

21 

22 

Chesterfield, and; John Roark. 

23 The court makes the following Findings of Fact and Conclusions of Law: 

24 

25 

26 
: The court refers to the parents as Lauren and Nate and intends no disrespect. 
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1. By way of procedure, on 5-13-14, Lauren petitioned the court to modify the parenting ' 

plan in this matter. An Order Re Adequate Cause was granted on 6-16-14. On 12-26-14 

Commissioner Pro Tem Brad Moore appointed David Hodges as guardian ad litem to 

investigste and report factual information to the court regarding the aiminal history of 

the father; substance abuse of the filther; domestic violence of the father; mental health 

issues of the father; the suitability of the child visiting the father in federal prison 

during the father's period of incarceration; the availability of other methods of 

maintaining the father-son bond (phone calls, letters, etc.) during the father's period of 

incarceration, and the mental, physical and emotional suitability of the paternal 

grandparents to provide transportation of the child to effectuate the father's visitation 

with the child. 

2. The father is currently incarcerated at the Federal Detention c.enter in Tukwila and he 

is expected, to be released in the Spring of 2017 to a half-way house and then on to 

home c.onfinement 1Dltil be is totBJly released and on probation sometime around 

October 15, 2017. 

3. The parties met in 2008 and began living together in February 2009. They·~ in 

June 2010. The parents were not mmied and neither reports any prior marriages. They 

have one child together, Daniel (Danny) who is five (5) years old. The mother is 

employed as a medical social worker in the Emergency Deparlment at Harborvicw 

Medical Center. 
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4. On 4-29-14, the mother petitioned for a Domestic Violence Prote<.1ion Order and on 

6-3-14 an agreed full order was entered. That order expired 6-2-15. The father's 

criminal history began in 2000 if not befmc and culminated with his arrest on 4-22-14. 

Although the father, who bad private coumd at the hearing qreed to the entry of the 

DVPO, he later filed a Motion for Summary Judgment seeking a determination as a 

matter of law 1tJet 1bc inddcds giftnt me to the·-- upon. DVPO in June 2014 do 

ut Wllllfitute domatic ·'Violenee. :a 

5. Much of the trial was focused on the allegations giving rise to the 2014 DVPO. The 

relief requested by the fkther 'Was lo have a short term parenting plan, devuid of RCW 

26.09.191 res1rictions, lasting only until the filther is released from incarceration. The 

father requests that bis parents be able to pick up Danny and bring him for regular visits 

at the detention center. 

6. The GAL conducted a thorough investigation with many coJlateral contacts. The court 

relied on the GAL's factual investigation but for many reasom1 that foJlow. does not 

adopt the GAL's te00mmendations. Similarly, the oourt does not accept the GAL's 

equivocal characterization of events between the parties. This court findt that Na1i:'s 

2 ne Motion was denied on April 24, 201~. 
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and _,:;,..~. thn!lam t0 Lauren _,.,a . blDt -~ ---- T -- utib:JIB ~111!1111> . . .· . iUtu ~ ~..,,1 WWillU LGUl:lliU C0J 

~....:.;.i...-........ w;..-....;Qft.;.....; • ... ... e~ .. ~· .mw. 

7. On behalf of the mother, Jenna Genzale, who has been Danny's therapist for 

approximately four months, testified. The court found her to be credible. She testified 

that Danny bas a gem:ralized anxiety diso.nler; worries more I.ban he should as a child; 

is fearful, and; has difficulty coping with new situations. She fears that if Danny is 

permitted to visit :his father at the detention facility, his anxiety disorder could move to 

PTSD (posHraumatic stress disorder). She testified that "Danny is not a typical child 

going to see his parent in jail." 

&. On behalf of the mother, Candace Mangum testified. She was Dinny's preschool 

,__ at the Perkins School where she worked for 35 years. She has extensive 

experience in working with young children and of course, their pacentE as vvctl. The 

·cOurt tuualJaer tu be very Cledible.. She dQ'Cribed the changes she witnessed with 

Danny during his time with his father (befurc the father was incarcerated the parents 

had a shared residential schedule). She testified that on a "Dad Day" (a school day on 

which the father was going to be picking him up from school and/or return him to 

school fullowing his residential time) be would get angry and very agitated at school. 

He wmdd throw things around, act aggressively tt;\\lal'd <ither ~ a butt 1hem. He 
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1 would also talk about guns. His behavior was so difficult on "Dad Days" that his pre-

2 school scheduJe had to be scaled back. 

3 

4 

5 
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9. Ms. Mangum testified that his behavior on "Dad Days" was so disruptive that he would 

get sent out of the classroom and would spend anywhere between haJf an hour to three 

hows a day in her office. As a result, she knows Danny well. She testified that when 

Danny was with his father he frequently came to school without his lunch; his clothing 

was soiled and it appeared that he had had urine accidents and returned to school in the 

same clothing. Danny once told her that "[b]ad things happen at Daddy's house." 

When she ot .mlJet teachers tried to discuss Danny's behavior ·st school with the· father 

he(~)._. -t»st:lle ·Uid angey.tt Lastly, Ms. Magnum testified that once Danny 

began to live 100% with the mother. the positive behavioral changes in Danny were 

"like night and day." 

10. Both M~. Genzale and Mangum teb1ified that the Mother was an exceUent caretaker 

for Danny who was always guided by his best interests. Ms. Mangutn testiti~ that the 

Mother we& C'd&ing • exceptional job under the weight and snssors of 1be9: facts." 

23 J l. On behalf of the father. the paternal grandparents, Larry and Diane Brasfield testified. 

24 Larry BrdSfield, an electrical engineer employed as a consultant testified about his son 

25 Nate Brasfield. Clearly the grandparcntc; love Danny and became attac.hed to him when 

26 
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Nate and Danny lived with them folJowing the parties' separation. The grandfather 

acknowledged Nate's involvement in criminal activities beginning at a young age. At 

one point be even notified the poJice when it was Clear that Nate had stolen property in 

his possession. i.m, Brufield'a minjmjntion ofbia IOll's actions O¥Cr the ym was 

very troubling to' the cmnt. He emphasized that Nate would never hurt anyone-in 

sister) who told the GAL (and Lauren) that all through her childhood she felt bullied by 

Nate and intimidated by him. Kim Brasfield, Nate's other sister, alS<> reported her 

significant concerns with Nate's judgment; his threats against the mother (Lauren); and 

the parenting and life choices that her brother has made. 

12. Jn addition to Mr. Bradicki's mininrimtion of his son's conduct 8lld erlmfnal behavior, 

his testimony on two key points lead to the court's conclusion that be is not a lllitable 

Di J*i1Un. First, Mr. Brasfield testified that he was fully aware that Nate was operating 

allliber·terge "grow operation" out of his rental home in Lake Forest Park where he had 

many marijuana plants. By all accounts, the srow opl!l1diml was adlm sopbistiOlded 

with special irrigation and lighting systems in place. In fact, Nate asked his father to 

"inspct.1" the grow room to make sure it was •<safe .. for Danny. Mr. Brasfield said, be 

saw the grow room on several occasions and it was .. in good shape" and was "safe for 

Danny to 'W8lk into it•• It is tmdisputed that the grow operation was located in the 

basement of the home that Nate was renting. It is a undisputed that tbe basement 
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door was unlocked and Dauny-·and anyone else. could ecceu 1he arow room from the 

rest of the house. Mr. Brasfield. saw nadting imaafe about a feur y_. old liviq in a 

hGa1e Wi1ll • Jarae amw· operation. ms ex.act wotds were that 1hc Vt:tf fut 1hlt t11er.e 

WU a 8lVW' OjJiiiidion WBB "pa' se not a prohlem.,. He did not admowledp any safety 

eenCcml ·tlait a 18lp {and protbable) marijuana grow operation mfaht be • tempting 

vermc far cdminill behavior such 111 buralarY IDdlor armed robbery. 

13. The second concerning testimony from Mr. Brasfield relates to his ·nsquest that Nato. a 

Brasfield acknowledged 1hat his son was prohibited by law from possessing fire arms 

but llmPf!d to feel that sincle Nm didn't actUally touch the aemt-autamatio-Gd 

14. When questioned on cross-examination about the fDJo.as who were rooming with Nate, 

Mr. Brufic:ld said he was unaware that they were living there but that •u _,,. or l'lfUY 

not haw t:0ncem"'1 /,im. .. With regard to the heroin which was disc.overed in Nate's 

house dwing the raid leading to his arrest, Mr. B.rasfUM was sittri1arly cavalier. 

turns out, both heroin users and heroin (and cocaine) were fol!M in Nate's home. 
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15. With regard to the bqe arsenal of finailias found in Nate's home-unlocked lllfdlor 

otlllrwUe 1ecurm from Danny--Mr. Brasfield t.estified that he was "surprised.,, they 

weren't locked. Jacmeduloualy, when asked on cross examination, Mr. Brasfield stated 

that he .. does not believe Nate was reckless with Danny's safety." 

16. Diane Brasfield, paternal grandmother testified on behalf of Nate as well. Nate and 

Danny Jived with her and her husband periodically before Nate's incarceration and 

testified that she had a lot of opportunity to observe Nate's parenting. She stated that 

... moat of the time," Nate was capable of meeting Danny's needs. Nate "'WIUM;lt good at 

fmlhtl>Dimnyat ebD8iltenttmtes." Nate showed Mrs. Brasfield the grow operation in 

the basement on many occasions. She testified that she did not think it 'W8S dangerous 

for Danny because he "didn't have access to the basement." However, upon further 

questioning. she admitted that she didn't know whether there was a lock on the 

bascmeDt door (there wasn't). Prior to 1he raid on Nate's home, she did not know there 

were unsecured firearms, drugs or felons living in the home. 

t 7. Mn. 8'JtSfidd ._. mmJarJy cavalier m 1mr vn of Nate's home. She would not 

~ q ~ eo.ncans that a llrp(-1 profitilble) marijuana grow ope.ration 

milbt be a tana*na ·.venue fbr erimin8l behavior mob as blqlmy wt/or armed 

mblMlty. Bvm when confronted with 1he fact 'tbal .._ boUle (8mw opemtic>n) wu 

~·two ·tbnes tight ·after .Nale was ~ ~Y to ltiBl tbc pr:olitable 
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marijuana plants), Ms. Brasfield woulcl not acknowledge that havfna Danny live the.re 

poie4 a Sllfety risk to the child. Ms •. Brmfield was tompJetety unwilling ., aeeept the 

UlldilpueOd r.,u. about her son and the dangerous situations to whicb Thamy was 

JJQSii*dlyexpolld. 

18. Most troubling to this court was the fuel that Mrs. Bntsfield deliberately withheld her 

son's address from the mother. Lauren testified that upon learning that Nate had 

moved out of his parents' home, she tried unsuccessfully from Nate to get his new 

address. Nate did oot want Lauren to know "'-here he lived or presumably that he was 

running a marijuana grow operation. Nate specifically asked his mother not to tell the 

mother where he was living with Danny, and she agreed. When Lauren asked Mrs. 

B.rasfield if she would give her the home address because she wanted to know where 

Danny was living when with Nate, Ms. Brasfield refused. As to why she wouldn't 

reveal the address to Lauren, Mrs. Brasfield stated that she .. did not want to break her 

word to her son." Thi•~·~ to me cbDrt that she was Willing to put 

b.er ~ m ·1ier son above the safety ·and well-beina of Danny, mQ:ing bet an 

unsuitBWc.gumlian. Jbr. Danny, ewm fur the limited PUlJJOSe ot eseoitmg· Daany to visit 

hJB father in prison. 

l 9. Lauren testified very credibly on her own behalf. · fhrougbout the proceedings, which 

were teme at many times, the court was struck by the mother's calm, well-reasoned and 

flNDINOS OP FACT AND 
CONCLUSIONS OF LAW 

Page9of 15 

Page 1032 

Judie 1'~ hnlial 
Kini Comq SllJ)Crior Coult 
s l 6 'lllird A.-. 
Same, WA 91104 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

extremely articulate presentation. AD of the witnesses, except (hl-pm:t) fi>r the falher, 

tesdfied tbat ·LaJteA is an C'IU'lellent en provider for Danny and "'* at all· tUne8 in his 

belt U.iilib. To her immense credit, the mother managed to attend school for her 

Masters Degree while simultaneously caring for Danny, working part-time and 

navigating the futher's criminal matters in which she became reluctantly involved. 

Given some of Dminy's sensitivities and behavioral challenges at his pre-school. the 

mother enrolled him in a more therapeutic learning environment at the UW in which he 

appears to be thriving. 

20. Lauren testified to a number of occmrences which caused her fear and for which she 

successfully sought a Domestic Violence Protection Order and now seeks an extension. 

They are .explained in more detail in the GAL Report and .incorporated herein by 

reference. While all me CIOJXlll'Dill& ICWl'al in particular higbligla Nawls unaWng 

llldred· __. the motbea- and UDrepeldatlt aaaresaion- SpecificaJly, shortly after the 

parties separat.ed while the mother bad primary custody of Danny (then aged two). was 

going to school for her MSW and working part-time, the parties informally agreed that 

the mother would not seek child support in exchange for her continued use of the car 

21 they jointly owned. Upon learning that she could not legally "waive" child support 

22 

23 

24 

25 

26 

for Damly, Lauren informed Nate that she would be pursuing child support from the 

oourt. In it8JIODle, Nate tlueaamed Lamm and subsequently sent a strange man (a 

"friend" of N•'s) over to her home in the middle of the night to take the car from her. 

Lauren awoke the next morning to find her car and its contents -- including her school 
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books, Danny's stroller and car-seat-smlaa. This left .her-with no way of getting to 

worJr.; &lchool or~ Denny. Adtfititmlly, it was 811 obvious safety riat for her 

and llttlrw to bnea•~ IDaacoinillg onto her~ in 1bc·middle of die night 

21. 1bere w ...... itial ·and ctalihle ~tfeaoe of Nate's threatcBtna behaWor toward 

L1aln;n.- ·ldh . .diq:dly, and ·~ in Variou soeial media posts and email 

comspoadmcc 1D his mother in which he admitted to bis thoughts of physically 

bah1rift& Lmmi (Exhibit 12). 

22. Nate tmabashedly blames Lauren for bis arrest and accuses her of lying to the FBI. 

Lauren expressed continuing fears for her personal safety bued on the incidenD 

discussed above and others referenced in the GAL report. This court finds Lauren's 

rem to be ... .We in Bght 4 b. very cmhlllc evi.dmce et trial The cvidcoce 

l\lh1dt bis~ Lamm'• COllCitluitlg tears w.a - testimony of Na at trial. 

Though he is jncarcerated, be requested. and the court pennitted him to participate 

telephonically. With regard to Lauren. though be was physically absent from the 

comtroom. his aDpr" could DUt lave been auymore apparent to the court. 

23. When asked by Lauren whetba he had given any thought at all to how the late-night 

car thc:ft would impact her be stated "I don't care how it impacted your life. I did not 

give it any thought at all." He denied entirely that the situation could have been 
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dangerous for Lauren and Danny if she had tried to intercept the theft in progress. 

When asked whether he believed Lauren was respon.crible for bis arrest, he stated 

"absolutely." When asked whether the lDlsecured fitearms in the home posed a threat 

to Danny's safety, he testified "I see no safety issue ~1th it." With regard to his (non-

rent paying) roommate. Craig. Nate testified that be "knew Craig had a criminal history 

but bad no idea what crimes he was convicted of." With regard to the multiple firearms 

.in. his house; be testified that Lauren knew about them and that "site W11S a shitty parent 

for nm doing anything about it" 

24. With regaro to Nate's relationship to Danny, the Brasfields, Ms. Chesterfield and Mr. 

Roark testified that they had a good one and that. Nate Ytas patient and loving with hls 

son. The court found this testimony to be genereJly credible though notes that other 

petDB'llit mvl ~y dangerous situations that Nm cratmd for Danny. In 

&tdditiorfto liose previously ~. the following events, Miidl wete supported by 

enJidihle· mcbiee at trial me ememety concerni:ng: 

a. On or about 2-23-14 while "isiting a "friend" of Nate's who they went to 

assist with trimming marijuana plants. Danny drank rubbing alcohol. The 

rubbing alcohol was being used in the trimming process and a glass of it was 

left on a table. Danny was apparently left alone in the room and drank the 
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alcohol presumably believing it to be water. 1he father did not take Danny 

to the emergency room despite the fact that Danny threw up. Inlllead., the 

next day the father contacted poison control and followed their 

recommendations. He testified that "taking Danny to the hospi'8} would 

have been overkill because Danny was just fine." 

b. Lauren testified that Danny came home from visits at least fi\'e times 

reeking of a very strong odor. One time he vomited. Lauren likened the 

smell to the fertilizer aisle at Home Depot She expressed concern that 

.Danny was being exposed to chemicals at Nate's home. Danny would 

regularly return from Nate's with dirty clothes and on one occasion. came 

home without lUlderwear or shoos oo. 

work because he could not :find childcare for the day. 'Ihem wae mmy 

co~ working at the site and NaKe placed, .Danny- in .a mom and left 

him lfnppcdin his car seat unaecempanied while Nate wmked. 

d. Following the FBl raid on Nate's home, an FBI agent contacted CPS 

alleging child neglect: He reported that the father hitd been arrested. He 

described the marijuana grow operation and the presence of chemicals and 

FINDINGS OF FACT AND 
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plants that were not seeured from the child. The father also had firearms that 

\Wile. ·on a csbe1f in a clOMt which could haw been ucess.ihte to the child 

~ ba&'OIJ tile. tJ0or. There were hundreds of rouods of door breeching 

ammunition, 1111 Imqi sttipm .ritle, and a modified rifle. Also in the home 

were drug perapbemalia (syringes and a pipe on a coffee table) as well as 

drugs. 

e. One of Nate's early arrests included charges of Possession of Burglary 

Tools and Possession of Depictions of Minors engaged in explicit sexual 

conduct. At .the time.; ~ iold the ~ ofliCllCn that the ehild 

~ ,,.,_ bek>nged to bis piamtl. When recmdy (Mliy 2015) 

~ by 8- GAL about the po.mo~ photo . ., Nate t:eported that 

the pholos. bcloageel to a lidfrimd at -·Che. time. This .incidcmt is 

di~·---
25. In addition to the above, Lauren testified that supervised telephone communication 

between Nate and Danny often did not go well Danny bas some behavioral issues that 

Nate 00. not 8Pl'Cflll' to~ Well with. LaO.u:en introduced credible evidence~

of a Joa a kOpt dU.riq their c:oovenatiODB wllidl rcvaded. omwemiD& ecmwersatians 

emails and &eeial meifia poSts unequivoca11y inditllte that if allowed, Nate wilt make 

coapBl1liltiiJI Cid1Cu1ely diftioult ao4 pOtedtiaUy harmful to LaUJen. Lastly, tbe 

FL"lDJNGSOFFACTAND 
CONCLUSIONS OF LAW 
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testimony of Laurm, Jenna Oam.1e ·and Candace MangUm indicate that prhon vis.its 

2 will likely derail· Danny's progress and wonen his anxiety considerably. 

3 

4 

5 Based on all of the above findings, reatrietiom underR.CWU.09.191 are appropriate 

6 and~ary as to Nate Bnumeld. Similarly, the paternal gnmdparenm are not appropriate 

7 supervisors for Danny. 

8 
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DArnJthis \~dayof~-<>~ 

JUDGE SUZANNE PARISIEN 
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Superior Court of Washington 
County of KING 

SEP 01 2015 
sut-~~.t:~; COU~i CLF.RK 

L ( Shelly Jones 
OEPUlY 

In re the Parenting and SUpport of: No. 11-3-06434-8 SEA 
10 DANIEL RAINBOW 

11 NATHAN BRASFIELD, 

12 Pefltioner, Flnal Parenting Plan 

13 and 

14 LAUREN ELIZABETH RAINBOW, 

15 Respondent. 

16 
This parenting plan is: 

17 The final parenting pfsn signed by the court following trial on the Petition for Modification 
filed by the Mother, Lauren Rainbow. Trial wa8 conduc1ed on July 20, 21 and 22, 2015. 

18 
It Is Ol'dend. Acf/Udged and Decreed: 

19 
I. General Information 

20 
Thia parenting plan applies to the following parents: Nathan Brasfield and Lauren Rainbow, and 

21 to the following child: 

22 

23 

24 

2& 

DR 

&I! 

5 

II. Basis for R•trictions 

Parenting Plan (PPP. PPT, PP) - Page , of 9 
WPF PS 01.0400 Mandatory (1212009)- RCW 26.26.130, 
28 09.016, 181;.187: 194 
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Page 1039 



1 
Under certsln cltr:um&tances. aa outJlned below. the COUit may limit or prohibit a panmt's contact 

2 with the child and the right lo make decisiona for the child. 

3 2.1 Parantal Conduct (RCW 28.08.191(1), (2)) 

4 

5 

8 

1 

8 

9 

10 

11 

12 

13 

14 

11 

11 

17 

18 

18 

20 

21 

22 

23 

24 

21 

2.2 Other Facto,. (RCW 21.01.111 (3)) 

NliNn: ........ .,.... ililtl:. : .. ...._....: ·.· · · .. :hlW.::an:...._ llli'ectonlleehtld1 

11111t:•·i·' .••• :, '' 'i. ··-.:&: ··=·-:-::L..··*'--· . 

The 188identhll SD/Jedule mllllt set fotfh wlH#B the chld shall reside each day of the year, 
inc/UC/Ing provisions for holidays. blrlhdays al f&mJty membels. v8Gflllons, and other specl&J 
ooclUJ/ons, and whst oontect die drld ohall have Wllh fNdl parent. Parents ate encouraged to 
CINf8 a resirJenlial sahedlM that meets the clfW8lopmental need$ of the rmld and individual 
flfJ8ds of their filmly. PlUllfll1llJ/Jt 3.1 through 3.9 are ontJ way ID Wiie YoUT l9SIC/8ntl8J 8Chedute. 
ff you do not Ustl th&se patafll'lptls, Write ;, your own schedue in Paragraph 3.13. 

3.1 Schedule for Children Under 8chooJ Age 

There ara no children under school age. 

3.2 School Schedule 

Upon enrollment In achoOI, the child shall reside with Lauren Rainbow, except for the 
following dayw and times when the child wil 191ide with or be with the other parent: 

PnnUng Plan (PPP, PPT, Pf') .:paae 2·of 9 . 
WPF PS 01.0400 Mandatory (12/'2009) - RCW 26.28.130. 
26.09.016,. 181;.187;.194 
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1 

2 

3 

8 

8 

7 

8 

9 

10 

11 

So long e tho father is inc;aTmrated, there &hall be no in person visitation with the child. 

Once the father is r81euad from incarceration and at feast one month (30 days) have 
paned to •llow him tD <>*In hou1t11g, meet with hie parole officer, set up mandatory 
release requirements and other matters then vtaltettons shall be ail follows: 

The father may have professionally aupervised vtanation once every week for a 
period of two houre. The parties shatl agree to a aupervlaor that is near the 
mother's reaidanca. The visitation shall occur on a weekday evening to be 
agreed to by the parties. ff the parties cannot agnMt, It will occur on Wednesday 
evening fram 5:30pm to 7:3Dpm. The father shall pay an costs of the 
profeealonalty aupervlled vlsJtaHon. 

The father may contact the chffd twice per week \lia phone at times to be determined by 
the detention facility and the partin. The father may also aend one letter to the child 
each week. The mother shall be ltlOwed to read the letter and all calla from th• father to 
the chlld shall be on speakerphone. 

The achOOl achedule wm start when the child begins kindergarten 

f 2 3.3 Schedule tor Winter Vacation 

13 

14 

15 

18 

17 

18 

The chifd 1hall reside with Lrwran Rainbow during wtnter vacation, exc.pt for the 
foflawtng days and times when the child will reside with or be ~lth the other parent: 

Does not apply. Thtl father has no visitation with the child. 

3.4 Schedule for Olher School Breab 

The child 1hall l'98ide With Lauren Rainbow during other school bruks, except for the 
following days and Urnee when the child wlll reetde with or be with the other parent: 

Does not apply .• The father has no ~tatton with the child. 

18 3.5 Summer Schedule . 

20 

21 

22 

Upon completiOn of the 8Chool year, the child shall reside with Lauren Rainbow, except 
for the foltowlng daya and times when the child will reside with or be with the other 
pml'nt 

Same as school year schedule. 

23 3.8 Vacation With Parents 

24 

26 

The mother may take VIAtion with the child during her reaidentlal time. Doe& not apply 
with regan:Ss to the father aa the father haa no visitation with the child while incarcerated. 

P8l9ntlng Plen (PPP, PPT, PP) - Page 3 of 9 
WPF PS 01.0400 Mandatory ('1212009) - RCW 26.26.130. 
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1 

2 3. 7 Schedule for Holiday• 

3 

4 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

18 

18 

17 

18 

19 

zo 

21 

22 

The residential schedule for the child for the holidays listed below is as follows: 

New Year's Day 
Martin Luther King Day 
Presidents' Day 
Memorial Cay 
July 4th 
Labor Day 
Veterans• Day 
Thanksgiving Day 
Christmas Eve 
Christmas Cay 

'Mth Mother 

(Sp~yYear 
Odd/Eyen/Evervl 

every 
every 
every 
every 
every 
every 
every 
every 
every 
every 

With Father 

(Specify Year 
Odd/Even/Every) 

- ·. 

For purposee of this parenting plan, a holiday ahatl begin and end as follows (&et forth 
times): 

Doe• not apply aa the father ha8 no residential time with the child while Incarcerated. 

3.8 Schedule for Special Occaaiona 

The residential schedule for the child for the following special occa5ion5 (for example, 
birthdays) is as foffows: 

Mothel'e Day 
Father's Day 

With Mother 

(Specify Year 
Odd/Even/Every) 

every 

With Fethor 

(Specify Year 
Qdd/Even/EVtryl 

see below 

Once the father is released from incarceration, he shall have aupetvised visitatlon with 
the chlld for up to four hours on Father's Day. The father shall pay the costs of the 
aupervtsed visitation. 

23 3.9 Prtorltlee Under the Residential Schedule 

24 

28 

Doea not apply because one parent haa no vieltatlon er restricted visitation. 

Parenting Plan (PPP, PPT, PP) - Page 4 of 9 
WPF PS 01.0400 Mandatory (12/200Q) - RCW 26.2S.130. 
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3.10 R•trlctlona 

Nathan BraaftekJ'a reeidentlal time with the child shall be limited because there .. are 
limiting factors in paragraphs 2.1 and 2.2. The following restrictions ahaH apply when the 
child spends time with th1s parent: 

The father lhBll have no visitation while he i's incarcerlltl!Q. Once the father is no 
longer incarcerated, hie visit.tion shall be professionally supervised only. 

3.11 Transportation Amlngements 

TranspoJtatiof1 costs aria Included in the Child Support Worksheets and/or the Order fer 
Child Support and 8h0Uk:I not be Included here. 

Transportation arrangements for the child between parents shall be as foUowe: 

Does not apply while the fatler le incarcerated • the faltier hae no visitation 
while incarcierated. Once the father is no tonger incarcarated, the father shall 
haw supervised Visitation 81 per tedion 3.2 herein and the mother shall 
tranaport the child to and from the supervised visitation. 

3.12 Daalgnatlon of Custodian 

The child named in this parenting plan ii scheduled to reside the majority of the time 
wlth Lann Rainbow. Thia parent la designated the custodian of the ctlttd solely for 
pwpaaea of au other atate mid federal atatutee which require a dellgnatlon or 
determination of cuatody. Thia designation ehall not affect either parent'• rights and 
1e1ponsib1Rties under this parenting plan. 

3.13 other 

Ooee not apply. 

3.1.t Summary of RCW 28.09.A30 - .'80, RepnNng Relocation of• Child 

This ls 1 summary only. Fer the full text, please see RCW 26.09.430 through 28.09.480. 

If the person With WhOm the child nt1ides a majority of the time plans to move, tMt 
person shall give notice to every person entHted to court ordered time with the child. 

If the mCMt ia outelde the chifd'• school district. the raloellting per90n must give notice by 
paraonal aervJce or by mall requiring a rwtum racatpt This notice must be at least 60 
d•YI before the intended move. If the rekating person could not have known about the 
move in time to give 60 days' notice, thlll peraon must give notiee within fiVe days after 
learning rA the move. The notice must contain the Wormation required in RCW 
26.09.~. See also form DRPSCU 07.0500, (Notice of Intended Rek>cation of A Child). 

Parenting Plan (PPP, PPT, PP) - Page 5 of 9 
WPF PS 01.0400 MandatorY (1212009) - RCW 26.26.130, 
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If the move is within the same school district. the relocating person must provide actual 
notice by any reasonable means. A parson entitled to time wlth the child may not object 
to the move but may ask fer modification under RCW 26.09.260. 

Notice may be delayed for 21 days if the relocating person is entering a domestic 
~olence shelter or is moving to avoid a clear, Immediate and unreasonable risk to health 
and safety. 

If infonnatlon 11 J)nJl9c:ted under a court order or the addreM confidentiality program, it 
may be withheld from the notice. 

A reJoeatlng parson may aak the court to waive any notice requirements that may pu1 the 
health and safety of a person or a child at risk. 

Failure to give the JeQUlred notice may be grounds for sanctions, including contempt. 

If no objection le ftlttd within 30 days tdter aervJce of the notice of lnt.nded 
retocatton. th• relocatlon wtn be pennltted and the proposed revised rnldentlal 
acfledule may be conftnned. 

A person entlUed to time with a child under a court order can file an objection to the 
chUd'e relocation whether or not he or 1he received proper notice. 

An objectiOn may be flllQ by uafng the mand.Wry pMtern form WPF DRPSCU 01.0100, 
(Objection to R1loG1tionlPetition for Moelffication of Cuatody Decree/Parenting 
Plan/Rellidential Schedule). The objectiOn must be served on all parsons entitled to time 
with. the child. 

The relocating penson shall not move the child durfng the time for objection unless: (a) 
the delayed notiGe provlafona apply; or (b) 1 court order allows the move. 

If the objacttng per90n scttedulN a hearing for 1 date within 1 ! days of tlmety •rvlce of 
the abjedlon, the relOG8ting peraon shall not move the Child before the hearing unless 
there Is a dear, Immediate and unreasonable risk to the health or safety of a person or a 
child. 

IV. Declalon Making 

4.1 Day to Day Decisions 

Each parent shall make dedsions regarding the day-to~day care and control of each 
ctlUd while the child ii residing with that parent. Regardless of the allocation of decision 
making in this par•nttng plan1 either parent may make emergency decisions affecting the 
health or Ufety of the child. · 

24 4.2 Major DecJalone · 

26 
PIHMting Plan {PPP, PPT. PP) - Page 6 of 9 
WPF PS 01.0400 MandatDly (1212009)- RCW 26.26.130, 
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Major decisions regarding each child shall be made as follows: 

Education ctecistona 

Non--emergency health care 

Religious upbringing . 

Extracurricular Activitie8 

4.3 Reatrlctlona In Decision Making 

Lauren Rainbow 
has sole decision 
making for: 

x 

x 

x 
x 

Sole decision making shall be ordered for the toUowing reasons: 

A !Imitation on .a parent's decision making authority le mandated by RCW 
26.09.191 (See paragraph 2.1). 

·. V. Dlsputa Raolution 

· The purpose of lhfs dispute resolution process is to resolve disagreements about carrying out 
this patenting plan. Thia dispute resolution process may, and under some local coutt rules or 
the provisions of thl8 plan must, be used before fling a petition to modify the plan or a motion for 
contempt for fslllng to follow the plan. 

No dispute resolution process, except court action is ordered. 

VI. Other Provisions 

There are the fallowing other provisions: 

Enrichment Activities: Each parent shall be responsible for keeping himself/herself advised of 
athletic and social events in which the child participates. 

Chld's Involvement: Neither parent shaft aak the child to make decisions or requests involving 
the residential schedule. Neither parent shan discuss with the chHd changes to the residential 
schedule which have not been agreed to by both parents in advance. Neither parent shall 
advl8e the child of the statue of child support payments or other legal matters regarding the 
parents' relatfonshtp. Neither parent shall use the child, directly or Indirectly, to gather 
information about the other parent or ta take verbal message& to the other parent. 

Derogatory Comments: Neither parent shall make derogatory comments about the other parent 
or allow anyone else, including but not limited to relatives, to do the same in the child's 
presence. Neither parent shall discuss the personal life of the other parent or their actions with 
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the child nor 8hafl they permit a thifd party to do so. Neither parent shall allow, encourage or 
permit the child to make derogatory comments about the other parent or relatives. 

D1acuaaion of GrteV,llJC!tl: Each parent agren to encourage the chikl. to d~CU$8 a grievance 
with a parent dlrect1y wtth the parent in question. tt is the intent of bottl parents to encourage a 
direct child-parent bond. . 

VII. Declaration for Propoaed Parenting Plan 

I declare under penafty of perjury under the lawa of the State of Washington that 
thts plan ha1 been proposed in good faith and that the statements in Part II of this 
Plan are true and correct 

Lauren Rainbow 
Signature of Party 

Date and Place of Signature 

VJU. Order by the Court 

It is ordere<l, adjudged and decree4 that the parenting plan set forth above is adopted and 
approved as an order of this court. 

WARNING: Viotetion of raidential provisions of thie order with actual knowledge of its terms is 
puniehable by oontempt of court and may be a a1minal offense under RCW 9A. 040. 060(2) or 
RCW 9A.40.070(2). Vlolation of thle order may subject a vtolator to arrest. 

VVhen mutual decision making is dellignmted but cannot be achieved, the partiH shall make a 
good falth effort to rnofve the laue 1hrough the dispute resolution process. 

If a parent tans to compty with a provi81on of lhia plan, the other parenfs obligations rthe 
plan are not affected. 

Judge Suzanne Partelen 

Pr&ssnted by: Approved for entry.· 

Lauren Rainbow. Respondent Christopher Camey, WSBA # 30325 
21 Pro Se Attorney for Nathan Brasfield 

Parenting Plan (PPP, PPT, PP) - Page 8 of 9 
WPF P6 01.0400 Mandatory (1212009) - RCW 26.26.130, 
2609.018,.181;.187;194 

FmmllySgll: FomiPAK 2C19 

Page 1046 



1 

2 

3 

4 

I 

• 
1 

8 

9 

10 

11 

12 

13 

1.C 

18 

16 

17 

11 

19 

20 

21 

22 

21 
Parenting Plan (PPP, PPT, PP) - Page 8 of 9 
WPF PS 01 .0400 Mandatory (12/2009) - RCW 26.26.130, 
28.09.016,.181;.187;.194 

NathanBrasfteld,Petmoner 

•, 

Page 1047 



APPENDIX 
D 



I . . . 

........... ···············--··-·····-··--···-················· .. ··-.. ·-··········-··- ·········-·········· ·················-····-·· .. ······ .. ····· .. -· ....... 
st,7iRIO.R:ooiiR~foi::w..B&iicnii ............................ , ·· 

·. ~9l:P1'i~!9.:~~:. ....... . . 

SEP······· D ... ,.zo··:··1··5· .... 
. :·~ .. '. _::~· ·•. : . ..:.: 

'· 

"th.• 'f!))_~;P~f!V~:of: ~~rn~Y.::· 
ritdD1 .. proy1dt.J~;"Cl~Wttti)b• 
··· u.w::t.rlt0.~:'*"~~-·"1~:~t.t. 

..:. 

f~~~~~!:::~~a~ 
·-~;YJ$~~ir~v;-·~~~~J1~~tti:c.·wv~~l$·:·~jQ&t;r~ft1iA'i;:r~·c~~1ow):fePbl~-: 
SdOn.~l!f~dle.ot~ .. Orcfd:_fOr..P..lol'ect!o.b·.. , .... 

·.0Pce:~·-..ffl.ttr:ii·~~ .. ~;~~~;.~;'1:1e11t·on~ .. ~~::Q.P~~)~.: 
-paaed:;w ,11.~,.i,~·.,O,-Ob'®.t hou ....... ~Qi:h~s~ko~•··•tup'~cil1~-
-~:~~.:~:~:~·~~.~~~-~.~l:~~-:~~-~~: ... 

: .. :.;::··=~=;.t~s;t::;:::=;!Z:~~:e.t 
11_ie~~_i .. ionc~:~~B'~y-~to.·be.~j'9·~p.e-~.lf.~ .. 
-~·-•'•~)1;wm .. orrw~.wenfna:.:tmm ftlltpm to;;1:3~~·'.f.ljr;I 
.~~··~tP.iY.:#11.:~(lf_the;.pf~:~fse.4~~~9.r'·:· .. 

. . . . . .. 
~•·:~:.,~:~c;~:~'P!Jr:~·v~'P~~'-1!1~:~-~·~'~':IJY. 
·.the. aeten&n,:r.aca1ity·:mfdil8 pp1iCs.. 1lie f8ther-,JU1y.alm send ·mnrletier'to>the: diild· 
~~:-~~-:r1ioiher.:S11an:~,.~'to-~ihc,]ett~ ~·atr~~'.~:&be·"tir·to: 
,~~:chilihhlP.'.bci.~~;· 

':=~~=~~~~=w-~jlj;lij:•.hp:-f:Oi:2:. 



~': 

··~ 

.. :. 

:l" 



APPENDIX 

E 



Appendix E 

Additional Examples of Trial Court Errors Demonstrating Bias 

This appendix identifies certain errors by the trial court as examples, in addition to those 
identified in Appellant's Opening Brief, that particularly demonstrate the court's bias toward 
Lauren Rainbow. It is not intended to be a comprehensive list of errors. 

A. Erroneous Conclusions. 

I. "Nate's ... aggressive behavior. .. constitute[s] domestic violence as a matter of 
law." CP 1026-27 (FOF 6). 

2. "Nate's ... open fascination with firearms ... constitute[s] domestic violence as a 
matter of law." CP 1026-27 (FOF 6). 

B. Baseless Findings. 

I. "Danny ... worries more than he should as a child ... " CP 1027 (FOF 7). 

2. "When [Ms. Mangum] or other teachers tried to discuss Danny's behavior with 
the father he (father) was 'hostile and angry."' CP 1028 (FOF 9). 

3. "Ms. Mangum testified that the Mother was 'doing an exceptional job under the 
weight and stressors of these facts."' CP 1028 (FOF 10). 

4. "[Larry Brasfield] emphasized that Nate would never hurt anyone-in direct 
contrast to the information received from his daughter, Alicia Brasfiel[d] (Nate's sister) who told 
the GAL (and Lauren) that all through her childhood she felt bullied by Nate and intimidated by 
him." CP 1029 (FOF 11) (emphasis added). 

5. "Kim Brasfield, Nate's other sister, also reported her significant concerns 
with ... [Nathan's] threats against the mother (Lauren) ... " CP 1029 (FOF 11). 

6. " ... Mr. Brasfield's minimization of his son's conduct and criminal behavior. .. " 
CP 1029 (FOF 12). 

7. "Nate showed Mrs. Brasfield the grow operation m the basement on many 
occasions." CP 1031 (FOF 16). 

C. Incorrect Findings. 

1. " ... [Nathan] filed a Motion for Summary Judgment seeking a determination as a 
matter of law that the incidents giving rise to the agreed upon DVPO in June 2014 do not 
constitute domestic violence." CP 1026 (FOF 4). (The motion sought a ruling that Nathan did 
not have a history of acts of domestic violence under RCW 26.09.191(1) and (2). CP 183.) 

2. "[Ms. Mangum] was Danny's preschool teacher. .. " CP 1027 (FOF 8). (She was 
not his teacher; she was the school director. RP 110.) 
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3. "[Danny] would ... act aggressively toward other kids and hurt them." CP 1027 
(FOF 8). (The testimony was that Danny would jump off of a structure, "kind of hurting" kids 
he landed on. RP 114.) 

4. " ... the large arsenal of firearms found in Nate's home ... " CP 1031 (FOF 15). 
(The evidence was that he possessed three firearms. RP 465-66.) 

D. Incorrect or Capricious Rulings. 

1. 
46, 57-58. 

Lay opinion allowed over objection on what constitutes "domestic violence." RP 

2. Hearsay admitted because "[it is] the factual basis upon which [Lauren] wants me 
to enter [RCW 26.09.191] restrictions." RP 52. 

3. Hearsay police report admitted over objection because a different police report 
was admitted without objection. RP 48-51. 

4. Hearsay FBI report admitted over objection because "it's a court pleading," RP 
53-54, and then to show "motive by [Nathan] against [Lauren]." RP 54-55. 

5. Hearsay Independent Educational Plan (IEP) for Danny admitted because 
"it's ... not being admitted for the truth of the matter asserted. It's being admitted for-to give 
this Court historical information. And it's also a public record--oh, not public, it can't be. It's 
an official record." RP 64. 
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